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FEBRUARY 7, 1990 Pß0CEEDIX0S e:l0A.tl
THE C0URT: AIl r1sht, eentlemen, you

hov'e o number of motlons before me todoy 1n

the Jens Soerlng cose, ond the flrst thlns

1s thot xe oreI wonted to moke sure

pronounclng the defendont's nome correctly,

I hove heord mony dlfferent pronunclotlons,

gentlemen, I om guessinc thot tt's probobly

Jens Soerlng ond not Jens Soer1n9, but

pleose set me

I{R . NEATOI{

Close enough.

THE C OURT :

strolsht on thot.

: Soerlns 1s flne, J udse

Flne It would be not

Jens Soerl.ns, 1s thot

v0u Thot's the first
l{otr I do hove o

Jens, but Jens Soer1ng,, is

om I still mispronouncing

THE COURT:

correct? Thonk

thot correct, or

1t, tilr. Soerlng?

THE DEFENDANT: Just Jens Soerlns

thlnc to set stroight

number 0f motlons here todoy, ond I r{1l. I be

glod t0 toke those up Ln ony order lrhlch

counsel c,esire, ily thought, hoHever, ls

thot I om not ln the posltlon to rule on

ony suppression motl0ns os to forelgn

confesslons todoy, becouse obvlously thot's
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colns t0 toke evldence, ond there is no

thot I could rule on those, olthoush I

reod your motlons. Do both ottorneys

t{oy

ho ve

ogree

thot rte connot moke declslons on thot
todoy?

T{R. UPDIKE Your Honor, i hove

dlscussed thot r{1th ltlr, Neoton os f or os

heorlng thot on qnother doy, ond we hove

both dlscussed our schedules, ond I hove

c0ntocted the Brlttish offlcers, ond I hove

o pretty so0d 1deo, I thlnk of the Court's

scheclule. And He hove some suggested dotes

thot ot the Court's pleosure, l{e t{ould Ilke
to schedule o heorlng 0n thot of o Ioter

dote thot sults the Court,

THE toURI: l{e}l thot l{111 be fine ond

I Hlll be slod t0 do thot, but there ls 0

threshold issue os to }{hether or not I

shouLd remoln 1n the cose And 1f I do not

remoln in the cose, then 1t y{ould seem to

me thot I would get out ond not do onythins

further. So I con't set ony heorlnss untll
ne resolve the lnltloI questlon of }lhether

or not I shoulcl be recused, or Hhether I

should recuse myself from further heorings
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1n thls cose And I r111 sqy thot I hove

reod o1I the pleodlnss, ond prepored in

thot respect. Not{ how sholl we proceed,

Sent Iemen, 1t ' s up to you . [ilr . l',leoton?

IIR. NEATON t{e11, re'd f irst llke to

toke up the motlon for recusol, slnce

obvlously thot },ould qovern ony other

motlons thot ore ln the cose

THE C0URT: Yes, s1r.

l,lR. llEAToN: Jud9e, on ottorney 1s

oll{oys pretty nervous nhen he brlncs o

motl0n to dlsquoltfy o trlol judce, becouse

you don't reo11y knoH hor{ thot person wI1l

reoct, It's olso o serlous motlon thqt 1s

brought, becouse 1t speoks to the heort of

the Justlce system, ond 1t's o motLon thot

o lot of people thot oren't involved 1n the

Ioil perhops don't un(terstond, ond thot 1s

Hhy on ottorney hos to brlng o motlon to

dlsquollfy the Judce to the judse thot he

1s clolmlns sh0uldn't be slttlno on *nu

cose, ond then osk thot judge, xho he

clolms the mlsht be blosed, or ot Ieost

oppeor to be blosed, to then render on

unblosed declslon on the issue of *hether
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he' s blosed

It's o confuslng lssue for people,

perhops thot don't understond the IoH, but

to o lowyer ond to o Judge in on lmportont

crlmlnol trlol, 1t's o motion thot mokes

sense, becouse the duty of the Court 1s

perhops the hlghest duty thot 1s lmposed on

o humon belng by the lesql system, ond thot
ls 1t's o duty not only to be folr but

oppeor to be fo1r, And the Conons of

Ethics for Juclges 1n thLs CommonHeolth

stote thot lf there 1s o reosonoble

questlon rolsed obout the lmportl.ollty of o

trlol Court, thot the trloI Court should

step os1de, should recuse ltseIf, so thot

of Ieost the proceedlngs oppeor to be folr
In your csse, I thlnk only you reolly

knor{ },fiether you' re biosed or not ln thl s

cose. tie hove oIleged 1t, becouse thot ls
one of the requtrements under the loH in
thls stote, thot 1f the Court is octuolly

blosed, thot's o ground for recusol

thlnk thot there ore three boslc reosons

flhy fie ollege thot ot leost tf you're not

blosed, thot tt mtsht oppeor thot y0u're
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bLosed, ond your lmportloIlty con be

reosonobly questioned in thls cose

The flrst reoson speoks to l{hotever

relotlonshlp you dld or d1d not hove Hlth

the deceosed 1n thls cose, Attoched to the

m0t10n Hos on excerpt from the tronscrlpt

testlmony of Phy111s l{orkmon, }rho testifled
ot the Ellzobeth Hoysom pleo thot 1n 198r,

o porty Hos slven ot the home of o l4rs.

Abbott ln the Lynchburg oreq for the fomlty

oncl close frlends of Noncy Hoysom ond her

husbond Derek, cnd thot they fiere nelcomed

bock to the Lynchburg oreq ot thot porty,

ond in ottendonce ot thot porty t{os thl.s

Court,

tlox I hove not heorcl onythlns from your

H0n0r either in the tronscrlpt of the

Hoysom pIeo, or 1n ony other meetLnc

between us, or in qny other court

proceedlns thot hos elther conflrmed or

denled the occurocy of thot testlmony.

olso recoll thot I belleve ln one of

Ellzobeth Hoysom's stotements thot she mode

ond xere Lntrocluced ot her pleo, thot

there's some reference to on0ther soclol
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functlon ot the Hoysom home ltself, t{hlch

is the murder scene 1n thls cose And I

don't knot{ if thot's true or not, thot you

Here there, but ot leost I recoll thot

there Hos some ollegotlon mocle thot you

Here there.

I d0n't reo11y knofl exoctly whot your

relottonshlp Hos,

deceosed, I knoil

yeors ot Vlrclnlo

Hoysom's brother

ln the some closs os you.

THE COURT:

Benedi.ct.

1f ony, Hlth the

thot ot leost for two

fi1l1tory Instltute, Nqncy

olso ottended thot college

H1s nome nos Rlsque

I{R . iIEATON :

THE C0URT r

IIR. NEATON:

correct.

don't knot{ l{hQt

Yes.

Thot'

And

S

I

relotlonshlp yu hod HIth fir, Benedlct ot

qII, I meon he Hos o clossmote from the

Lynchburg oreo, I understond thot you're

from the Lynchburc oreo, too, 1f thot's
correct. And 1t Just seeos to me thot os

thls cose hos gone on, thot He hoven't hod

ony feedbock fron you exoctly os to whot lf
ony relotlonshlp you hod Hlth the Hoysoms.
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tle broucht it to you lnformolly ot flrst
chombers, ond I hoven't heord onythlnc

1n

obout 1t.

|le },onted to tolk to you obout it
before the Jonuory L6th heorlng ond ne l{ere

unoble to do so

He're brlnslng

And nox He ore here, ond

1t forHorcl 1n o formol

motlon. And

tlhot exoctly

Hoysom fon1ly

the Lynchburg

you r{ould, to

noH.

to osK you rlght noH,

relotlonshlp r{1th the

Benedlct fom1ly 1n

I'd llke
ls your

ond the

oreo. And I'd Ilke you, 1f

fuIIy dlsclose thot rlsht

THE COURT: I'II be glod to do thot.

THE C0URT: Dld you llont to soy

onythlns before I do thot, ilr, Updlke?

t{R. UPDIKE: Your Honor, st the Court's
pleosure, I ilould stote thot I hove o

number of comments to moke,

THE C 0URT : hle1l so oheqc, ,

fllR, UPDIKE: I noulcl stote thqt I hove

ottempted to do some reseorch, ond I hove

some coses thqt mlsht toke some mlnutes to

go through, ond I'I1 do thot noH 1f the

Court Hould 11ke.
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purposes of lnformot10n, 1n orcler to form o

foctuol bosts of thls portlculor

qllesotion, to stote llhether thot

ollecotlon 1s true or to rhot extent 1t's
true or not

my o r gumen t
I hove not yet flnlshed xlth

THE COURT:

I Hould like you

ItR. NEAT0I'l:

not done l,1th my

slmply osklng the

THE COURl':

you ,

tIR. UPDIKE:

Court prefers.

the ollecotlons

os close friencis

the longuoge

them, l,le ore

the form of

Slnce He're on thls 1ssue,

to speok to 1t noH.

I r{ouIcl Lndlcote thot I 'm
presentqtlon, ond I'm

Court of this polnt for

of ollegotlons here And I hove rol.sed no

critlclsm of the tno counsel here, !lr
Cleovelond ond F,lr. Neoton f or brlnglnc the

motLons, but the noture of the motlons ond

1'I1 certolnly come bock to

Your Honor, Hhotever the

But 1t's 0ur poslti.on thot

hove been mode here, such

of the deceosed, olI klnd

used ln thls one ond o1I of

submlttlns 1s improper, ond 1n

qllesotlons, ond os counsel hos

stoted, tndlcotlng thot he dld not knovr
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Hhether these thlncs flere true or not, ond

Honor, os I lndlcoted, He con go through

THE C0URT: No. I

hos further orgument on

there the ollegotlon

Hell this klnd of

xlthout thls flnd of

I{r . lleoton, or

IlR , NEATON

symbol of our

stond for o11

turnup truckers,

1s stoted there,

motlon should be mode

ollegotion. Noli Your

ls thot just o dtsploy?

: No, the turnups ore the

defense, thot B1l1 0nd I

underdogs 1n Bedford County,

ot

thts polnt my presentotlon, 1f the Court

t,{ould 11ke, or if llr. l{eoton wlshes to

flnlsh hls, but }le Hould thlnk thot 1t

would be better for the Court to heor from

us before He

personolly,

Honor Hlshes

heor from the Court

but of course Hhotever Hoy Your

to do lt l{ould Your Honor

ond proceed?

thlnk 1f l{r. Neoton

thls, let's Iet h1m

Hlsh for me to so oheod

flnlsh, ond then I'Il hesr your s1de, ond

then I'11 be glod to moke q publlc full
disclosure obout 1t.

f,lR, UPDIKE: Are the turnups outhori.ty,

ond --
I see. Thqnk you veryF1R. UPDIKE;
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much.

THE C0URTi I ossume thot the focus hos

chongecl from me to the CommonweoLth

ottorney Hlth thot remork, slnce I mode no

reference to turnups ot the lost heorlng.

IIR, IJPDIKE:

1.IR, NEATON:

J udge ,

Yes, slr.
Thot 1s very correct,

THE C0URT I Go oheod, ltlr, Neoton

llR. NEAT0N: Juclge, t{e mode

ollecotlon of you belng o close

the Hoysoms' 1n good folth, ond

the strorn testlmony of Phyllls

the Hoysom sentenclng, the dote

tronscrlpt 1s 0ctober 5th, 1987

the

frlend of

bosed upon

tlorkmon ot

of the

. And the

questions thot Here osked of her by Drex

Dovls t{ere, ond do you recoll Hhen 1t Hos

thot y0u flrst met Elizobeth? Ansfier, yes

I do, tlhen r{os thot, ond t{here }los thot?

Elizobeth's p0rents Derek ond Noncy

xere 1n Lynchburs vlsltlng 1n the home of o

Buffy Abbott, ond they hod o dlnner porty

Ellzobeth's cousln Rlsque l{ss here, ond

they hod o dlnner porty, o rother lorgc

porty for relotlves ond close frlends, I

Pose l-1
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ond h1s Hlfe Here there.

ond Ted Here there, ond Judge SHeensv Hos

thcre.

I think thot the ollesotl0n hos been

mode ln sood fo1th. No}l 81L1 ond I don't

11ve in Lvnchburg, ond xe don't knoH

exoctlv evervthlng thot goes on over there,

But r+hot t{e hqve done ls l{e hove bosed thot

ollegotion, ond token the I{0rd close friend

bosed upon the testlmonv of Phvllls l{orkmon

ilos there; my husbond ond

becouse l{e Here reloted,

Lnformotton come through

I xere lnvlted

ond I thlnk thot

the Kempers, A1

Juclce Dole Horrls

ond some

thot

the ttme

of the heorlng on

There ore tHo

rhlch 0ur motlon

0ctober 5th of 1987.

other oreqs, though, ln

1s bosed upon, ond not

only whotever relqtlonshlp you hqve or

don't hove wlth the deceosed, ond the

Benedict fomlIy, but olso the second reoson

hos to do r{lth the Horklng or the

lnteroctlon betHeen the Hovsom pleo ond

sentence ond thot effect upon vou,

of the stotements thot you mode ot

t 1me The one thot they plov oll
on the televlslon in Roonoke soys I thlnk

Pose 1"2
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Hords to the effect thot, I thLnk I non

understond xhot thls cose ls oIt obout.

And the foct thot by your occeptonce of

the Commont{eolth's -- or the occeptonce of

the guilty pleo to occessory before the

foct, thot you hove endorsed not onl.y the

Commonlreolth's theory of the cose, l{hlch

hos been reployed over ond over ogoln 1n

thls oreo, but you hove olso endorsed the

credlblllty of Ellzobeth Hoysom, ttho 1s o

subpoenoed r{ltness for the prosecutlon 1n

thls cose.

And I thlnk thot thot's lmportont,

becouse by the very foct thot you slt on

the bench, ond you hove occepted the pleo,

enclorsed the CommonHeolth's theory thot

thot pleo Hos occurote, thot Ellzobeth

Hoysom's testlmony

thot -- ot leost o

portlculor offense

tn Judgment of thi
rolses of leost o

Hos truthful, ond

s to her role in thot

-- ond thot you no}l slt
s cose, I thlnk that lt
reosonoble questlon of

whether you oppeor to be folr in thls cose,

ond Hhether you t{ould be open to defense

theories thot moy be ot odds trlth the
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theory thot Elizobeth Hoysom pled cu1ltv

to, ond Hhether rhen you exercise your

discretton on the normol thlncs thot hsppen

ln o tr101, Hhether your dlscretlon NouId

be offected by your stotements ond bv the

concluslons thot you mqde ond stotecl 0n the

record ot Ellzobeth Hoysom's sentenclng

Nor{ I Hould he sov 1n 011 folrness t0

you thot y0u d1d not sov ot thot sentenclng

thot I hove bellevecl

Elizobeth Hoysom told

everythlns thot

me, you never soid

thot, but there 1s o certoln ouro or

certoln unstoted

thot occurred by

guilty pleo.

sonctlon of Hhot she did

the occeptonce of her

THE C0URT; tlell Iet me stop you there

'As I reco11, I belteve I speciflcolly sold

in my rullnc thot I thousht she hqd Iled on

not correct?o number of occoslons, is thot

llR. NEAT0N: Thot's correct But you

01so tolked obout o new Ellzobeth Hoysom

ond on old EIlzobeth Hoysom.

THE C0URT: Thot's the xoy I felt obout

lt.
I understond thqt. And

Pose L4

I,lR , NEAT0t{ r



1

L

t1

5

7

I
9

10

11

T2

3.'

14

L5

16

L7

18

19

20

21

?2

21

?4

25

Poge 15

I'm soylng thot ot leost from our

perspectlve on thls slde of the courtroom

thot rte ot leost reosonobly guestion

xhether your feellngs oncl your concluslons

in thot pleo

your oblltty
theorles thot

heorlnc ore golng to offect

to b6 open to ony other

the defense mlght present 1n

1ts cose.

lrore lmportontly, the oct of occeptlng

the suilty pleo os on occessory bef0re the

fqct 1n ond of ltself octs os o sonctlon

of the Commonweolth's theory of the cose.

And Hhst I om soylng to you ls thot thot

rolses the spector ond thot rolses o

question, of leost 1n oppeoronce, of

whether you os o Judge hove sonctloned thot

theory, so thot o Jury slttlnc tn thot Jury

box mlcht knor thot ond mlcht belleve thot.

THE C0URT: l{e11 nott I osk you, Hhst

should I hove clone ot thot polnt, should I

hove reFused to occept the gu1lty pleo, 1s

thot }lhot you're soy1n9?

liR , flEAT0N : No , I 'm soylns whot you

should do noH 1s step oslde ln thls cose,

becouse you hove qccepted the gutlty pleo,
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The thlrd lssue

normol discretlonory

I'm soylng you did your duty 1n the flrst
lnstonce, but thot duty creotes problems 1n

thls cose os 1t offects tlr, Soerlns,

mokes in the, flhot I

hos to do Hlth the

rullnss thot the Court

term the professlonol

relott0nshlp thot hos orlsen between you

ond the Commonweolth's ottorney 1n this
county. And I don't meon to suggest by

thot orcument thot there's onythlns

improper by the professlonol relotlonship

thot develops over tlme between o judge ond

o CommonHeolth 0ttorney, flhen I ilos o

prosecutor in Detrolt the some type of

professlonol relotlonshlp often develops

between o Judge ond o prosecutor nho

procttces frequently before o Judce, snd

thot o judge mqy slve due respect to thqt
prosecutor, or o defense ottorney's
positlons thot he tokes.

But 1t seems to me thot hqvlng looked

ot o number of coses thot hove been trled
1n thls county, thot the vost moJority of

c,Lscretlonory rulings thot come from Your

AndHonor go 1n fovor of the prosecutlon
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I just wonder xhy, portlculorly 1n thls
cose, Hhen He Here tolklnc 0bout o trtsl
dote, ond yrhy Hhen the defendont rlos

totoIIy, Hhlle un}{t1llns to Holve h1s rlcht
to o speedy tr1oI, r{hy He dldn't get o

trlol dote 1n

trloI perlod,

Commonxeolth' s

p0slt1on.

I susgested June the

thousht thot thot r{os os

the mlddle of the speedy

os opposed to the

position, or the clefense

Lst, becouse I

equolly

unreosonoble os o l,lorch 8th trlol dote,

Judse, ond I suscest thot Your Honor could

hove exerclsecl 1ts dlscretlon ond set o

triol dste thot Hos fo1r, ot Ieost 1n the

mlddIe 0f the speecly tr1o1 perlod thot

h0uId be folr to everybody. And I just --
ond it just

Just wonder,

doHns on me, ofter -- ond I

ofter hovlns brousht the

questl0n of recusol to you ln chombers ond

gettlns no response, ond hovlns ottempted

t0 rolse 1t before the Jonuory 1,6th heqrins

ond settlng no response, ond then settlng o

trlol d0te that I thlnk 1s unreosonoble,

olthoush fie're goinc to try t0 be preporecl
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for thst dote, I think 1t's unreosonoble,

thlncs thot xeciven the dlscovery ond the

hove to do, ond then on the lssue of the

copltol murder lndlctment, hhen o copitsl

murder lndlctment ls nolle prossed lnsteod

0f dlsmissed, ond I'm slttlnc here ond I'm

thinklnc, Hhy Hhen He tolked to you before

dld you not dtsclose to us whotever

relotlonship you hod nlth the Hoysoms?

THE COURT:

never os ked me

osked me to.

Now wo1t, l{r. Neoton, you

to, Be honest, you never

And it's my thousht thot in o

crlminol cose, everythlno should be

bos1co1ly on the record.

hond l ed

I'lR. NEAT0tt: 0koy, I'm osk1n9 you to do

1t

THE COURT: I om §olns to do lt, but on

bock there 1nthe record todoy, not

chombers, becouse you

üoybe I Hould hove.

request.

never osked me to,

I hove never got thot

14R. I,IEATON He hqd osked thot you

conslder 1t ond set bock to us, thot's hox

I recoIl, Be thot os lt moy, Judge, t{e're

on the record noH ond the the mot10n i.s

Pose 18
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before you.

THE C0URT i Yes, s1r.

l,lR, NEAT0N: In ony event event, I
thlnk thot ot leost from our perspectlve,

thot there 1s on oppeorsnce of 1mproprlety.,

or o posslble oppeoronce of blos from the

Court ogqlnst ilr. Soerlng, I thlnk thot He

hove re0sonsbly questloned the Court's

lmportiollty 1n the cose, ot Ieost on

p01nts two qnd three, ond I knoH thot the

Court ls now rlIIlng ond wl1I stote 1ts

relotl0nshlp 1f ony rlth the Benedlcts ond

the Hoysoms on the record, ond I think thot

the motlon wos brought 1n good folth, ond I

think thot y0u sh0uld dlsquollfy yourseLf.

THE C0URT: Thonk you slr. AlI rlght,
I'11 here the Commonlteolth's pos1t1on.

I'IR, UPDIKE Yes, s1r, Your Honor

hove o number of thlnss to tolk obout if I

mlsht hove j

Court's tlme

oddress this

ust o brlef perlod of the

Ftrst of oll, 1f I could

buslness obout the meetlns

bock 1n chqmbers. As the flIe l{ilI
reflect, inttlolly there xos 0 Ietter sent

to me by Hr. Cleovelond, 1n }lhlch he

Pose 19
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complotned thot he ilos not oble to reoch me

to orronge o heoring wlth Your Honor, ot

rthlch tlme he xlshed to dlscuss certoln

motters ond toke up certoln motters t0

focllltote the triol of this cose,

I responcled illth o letter, o copy to

Your Honor, o copy ln the flIe, in whlch I

stoted to I{r, Cleovelond thot I rtos trylns
o murder trlol durlnc thot perlod of tlme,

It Hould hove been the murder trlol in the

Juvenlle ond Domestlc ReIotlons Court

lnvolvlng some JuvenLles, thot becouse of

the Chrtstmos holldoys ond th1n9s of thot

noture, thot I wos lnvoIved, but thqt I
responded ot thot tlme ond I lndlcqted 1n

thot letter thot I felt llke ony klnd of

mot10ns, especlolly n0t knowing xhot the

motlons xere, xould be premoture, ond

should not be brgusht before the Court

unt11 the defendont }{os octu01ly present

here 1n Bedford County.

In response to thst, l,lr. Cleovelond

colled bock oncl he lndlcoted ot thot tlme

thot there Here four motters thot he Hlshed

to brtnc to the Court's ottention, he osked

Poce 20
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thot I get Your t{onor on the phone, I wos

present so thot everyone could toIk, ond

thot tlme he dlsclosed Hhot those four

ot

mstters were, They wlshed to lntroduce ,ilr.

Neoton to Your Honor; thot he wlshecl to go

through the process of odmlttLns tilr.

t0 proctlce low here 1n V1rs1n1o, He

Neot on

t{lshed to dlscuss schedullns qs for os Hhen

He coulcl come bef ore the Court of ter lilr.
Soerlns's orrlvol, ond }{e fl1shed to oddress

on lssue thot they hod brousht forth, ond

thot Hos fihether or not the defendont

should be held 1n the custody of our

Bedford County Sherlff's Deportment or the

custocty of the Roonoke Clty Joll
Once He sot bock there, there Hos o

mention by ttlr. t{eoton, ond of thot tlme he

stoted they dldn't knoH lthot they nere

to brlns thlssolng to do,

motter to the

promptly come

nere brought

they just Hlshed

to the Court's ottentlon,
Honted the opportunlty to respond ond to

oddress 1t, Therefore -* ond if onythlns

else hod been soid, Your Honor, I wos

Court's ottentlon. I

bock ond stoted thot tf lt
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prepored bosed upon those letters to soy

Holt o mlnute, rre ogreed to odclress four

thlncs, thot Hos lt, He're not toklns up

somethlng like recussl of the presldlns

judse bock 1n chombers,

l{hen somethlng Hos brousht up, whqt ore

He golng to do obout the copltol murder

chorse, thot' s exoctly r{hot I so1d. t{e' re

not solng to ocldress thot todoy, He dldn't
ogree to oddress thot, we con oddress 1t

Ioter once the defendont cot before the

Court, we dld oddress 1t So oLI of thls
type of stotement obout xeII }lhy dldn't I
heor thls or xhy dldn't I heor thot, your

Honor wos never osked to, 0ncl 1n oddItlon,

the motter of recusol Hos not one of the

four motters thot we ogreed to dlscuss

lnformolly.

Proceedlng to the motlons themsel.ves,

there's one thins thot I nlsh to oddress

before I forget, ond thot 1s the lssue of

t{hether or not thls 1s solns to be o jury

trloL l{e thlnk thot beors dlrectly ond

very lmportontly on thls portlcuLor motlon

motlons thot theyI ossume from counsels'
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hove flled thot they HI11 be requestlng o

jury trlol, however I

Hl th them .

hqve not dlscussed 1t

As we ol1 know under the lort, the

defense, the Commonfieolth, the Court con

requlre the cose to be trled by o jury, ond

I t.l11I resolve thot motter now by stotlnc

thot the Commonxeolth of Vlrglnto in thls
proceedlng HllI be requesting q jury trl.ol
In occordonce t1tth the constltutlon of

Vlrsinlo, ond tre thlnk thot thot tokes core

of thot,

And I hove dlscussed thot, becouse some

of the coses

lssue os Hel1

thot I hove here discuss thot

Your Honor, if I mlcht

oddress flrst of 011, o l1ttle btt out of

order from whot [t'lr

Your Honor hovlnc

the co-defendont,

I hove found some

Neoton d1d the lssue of

preslded 1n the trlol of

Ellzobeth Hoysom, becouse

coses on issues such os

thot, ond ile thlnk thot the 10fl oddresslng

those issues olso opplles to the some

severol others.

FIrst of oIl, re rould 1lke to

emphoslze before even 9ett1,ng to the loH

Poce 23
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thot Elizobeth Hoysom pled su11ty, She rtos

tro counts of flrst clesree

's whot the lndlctment stoted,

Ity, ond os tre knoH under

. thot sotlsfles the

for o flndinc of sullt, the

to heor evldence to flnd thot

chorsed Hlth

murder, thot

she pled cui

V1rsln1o loH

requl. rements

Court needs

the pleo Hos voluntorlly
there 1s o sufflclent bos

the pIeo, not

foct.

Your Hono

Ln thls cose,

bench tr1oI,

moklnc qny

entered, ond thot

1s for occcptlng

determlnotlon of

r did not slt os foct flnder

os elther presldlns 1n o

or os o member of o jury,

I put on evldence durlng the

of the heorlnc, much of thlch

A1so, os to the focts of the cose, os your

Honor w11l recolI, ond os I knoH counsel

know, becouse they've got tronscrlpts of

thot tr1o1,

gullt phose

summorlzed ond Hos stlpul.oted, offlcers
fied bos1colly reodtngfroß Brlttoln testi

from letters ond documents trh1ch Here

selzed ln Enclond, ond of the concluslon of

the Commonneolth's evldence, Ellzobeth

Hoysom ond her counsel lntroduced no
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evldence of oIl There wos no contest os

to the evldence

So os o result, Your Hono r, you t{ere 1n

o posltlon qt thot point, ond ofter heorlng

o doy ond o holf's Horth of testlmony, of

not hqvins ony lssue of foct before thls

Court. l'here Hos no contest os to thot,

the Lssue become sentenclng loter, So to

suggest 1n ony Hoy thot thls Court hss

odopted the CommonHeolth's theory 1n the

motter of Elizobeth Hoysom or hos mode ony

determlnotlon of foct, those klnds of

ollesottons.ore

legolly.

incorrect foctuolly ond

As for os the legol effect of hovlnc

preslded over o co-defendont's cose, or

hovlns heord lssues 1n one cose thot hqve

some relevoncy on onother, rte hove some

sever0I coses here, if I could qulckIy,

Your Honor, refer to. The first one thqt I
would 11ke to descrlbe, ond Your Honor moy

very trell be fomllor ntth tt, Sloyton v.

CommonHeolth ot 185 Vo., stqrting ot Poge

37L It 1s o 1946 cose, hoHever it ls

cited 11lth opprovol 1n the coses thot I
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comment Hos thot lt r{os o cose thot
from CompbelL County, the Honoroble

E, Burks wos presldlng.

r{1I1 get to
mid 1980's .

of brlnslns

before Your

Juclge Burks'

t{ould th1nk,

lntlmldotion,
pleosure of

certoLnly not even

But Judce Burks dld

greot scholor, ond

speoklns hts mlnd,

try to do myself,

But thls cose,

Hhlch fir, Sloyton lios

suspended, ond there

in the cor xlth htm;

indlvlduols. No, 1t

1n o moment comlng up into the

The reoson for my eorller

cqme

Chorles

feo r

In thls cose, Your Honor, ond I mlsht

stote porenthetlcolly, 1f there 1s ony

such o motlon for recussl

Honor, my understondlns of

r eputot l on

even mo re

o l though I dld not hove the

knoilinc the centlemon, ond most

t{ouId requl re,

feellnc of

oppeorlng before h1m.

hove o reputotlon os o

o reputotion for

somethlng thqt I Ilke to

Judse, thls 1s o cose 1n

chorsed Hlth drlvlns
ttere three lndivlduols

excuse me, tHo other

xos three 1ndlvlduols,

Sloyton, Corter, ilcDonlel. ond Lonler. t{e11

they testlfled before the Iower c0urt ond
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Sloyton Hqs convlcted of drlvlng the cor,

drlvlns suspencled.

Judge Burks ot the

They come up before

Clrcult Court level on

}los trled, SIoyton.

Lonler o11 testlfled thot

oppeo I The cose

Corter, llcDonlel,

Slqyton wosn't drivlns the cor The

Jury -- o Jury heord the cose, Your Honor,

ond ofter the Jury hod heord the cose, the

Jury dlsmlssed 1t.

HelI Judce Burks expre.ssed on oplnlon

os to thqt flndlnc of the Jury, ond stoted

thot desplte the foct thot the iury hod

found llr, §loyton not guLlty, the Judge

consldered thqt f'lr. Sloyton hod commltted

perJury on the stond ln hls courtr0om in

hIs presence, And not only dtd he stote

thot, he put 1t 1n his formol order Hhlch

nos recorded rlth the

quote from thot orcler:

Court And here's o

"Hovlnq heord oll
the evldence Htth respect thereto, the

Court 1s of the oplnlon thot the sold

Sloyton hos vloloted the Iofi by drlvlnc
wh1le hls permLt t{os suspendecl ond hos

commltted perJury, notillthstondlng the

verdlct of the Jury to the controry." So
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Judse Burks mode hls oplnlon knoxn.

He11 shortlv thereofter, f{r. Slovton

ond oIl these other three rere chorced Hlth

perJury, ond os thlncs xorkecl out, thev

ended bock before Judge Burks, And 0f

course the defense rolsed the lssue, well

wolt o mlnute, Judse, you §0ld thot t'tr

Slovt0n mv cl1ent hos commltted perjurv,

ond o11 the other defendonts, thelr

ottornevs were sovlng 1f vou colled h1m o

lior, you hove got to be colllng our

cllents o lior os tlell And they osked for

the Judse to recuse hl.mseIf, ond thev olso

osked thot the cose be moved out of

Compbell Countv becouse of Hhot the Judse

hod sold.

NeII, Judse Burks l{osn't obout to cet

out of the cose ond dldn't, ond the §up r eme

Court ruled on thls Nox the Supreme Court

begon by pointlnc out thot the ottornevs

didn't press thls 1§sue too terrlblv hord

before the Supreme

thot, the Supreme

Court, ond regordless of

Court come bock ond soid

t hotthqt thls Hos such o slgnlflcont potnt

the Court Hos colns to oddress it onywoy,
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And they clted o number 0f coses ln support

of thelr rulLns,

dlsquoIlfled to slt tn o

becouse 1n the dlsposltlon of o motter

And the Court storted

It 1s lteII settled thot o

orlslns out of the some

or expressed on opinlon

the qccused. Frequently

out by stotlns,
judse 1s not

crlmlnol cose

focts he hos formed

os to the sultt of

tn the dlspositlon

of cqses both civLl ond crlmlnol o judce ls

colled upon to form ond express on oplnlon

upon o motter or lssue Hhlch noy come

before hlm 1n o subsequent proceedlng

orlslnc out of the some stoted focts, The

Courts ore proctlcolly unonlmous 1n the

vler thot nelther the formlng nor the

expresslon of such o concluslon under such

clrcumstonces dlsquollfies o judce 1n o

subsequent motter

THE C0URT r

cose?

l.lhot' s the nome of thot

liR, UPDIKE: Sloyton, S-I-o-y*t-o-n v.

CommonneoIth, 185 Yo,, 37L.

THE C0URT: Hove you Shephordr.zed 1t to
see 1f 1t'§ been mod1f1ed or overruled?
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tilR , UPDIKE: Yes, lndeed I hove, your

Honor, ond thot's hot{ I come up }llth these

other coses, becouse the Supreme Court hos

tolk obout lt, ond I'11 hovecontlnued to

those coses for the Court ln Just o moment

And os 1t contlnued, such coses dld not

dlscuollfy o Judse in o subsequent motter,
portlculorly Hhere the lssue of foct Ln the

Loter proceedlng 1s to be determined by o

.i urv .

And Your Honor, He emphoslze thls
portlculor cose, becouse there ore

ollesotlons of op1n1ons, of expresslons of

much closer, You see, t{hot the defense

ldeos formuloted,

Your Honor, here

here 1s orgulng

hovtng heord o

Judge Burks not

co-defendonts,

h1mself, ond he

occurred.

thot sort of thins. htell

t{e hove o cose thot Hqs

s sltuotlon of the Court

co-defendont . 1n Sloyton,

only heord the

he heord the defendorrt

Hltnessed the perJury thot

But os the Supreme Court of Vlrslnlo
clted ond stotec,, such on expresslon 0f on

opinlon does not dlsquoll"fy the Judse,
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especlolly t{hen the cose ls to be trled
before o Jury, ond the reosons being thot

the Jury determlnes focts, thot the jury

determlnes suLlt or lnnocence,

And os these loter coses H11I polnt

out, os long os ony formulotlon of 0plnlon

by the C0urt hos no't been expressed to the

Jury members ond they d0n't know onythlnc

qbout 1t, then the jury determlnes foct,

the Court determines l.oH. ilotr 1f on lssue

of lon comes up tlme ond time ogoln, He

HouId 01I expect the determlnotl0n to be

the some ln occordonce wlth store declsis.

Determlnotlons of foct rllI be mode hy the

j ury ,

Brlefly proceedlnc, Your Honor, qulckly

proceedlng, I should soy, the motter of

llorrls 0deIl lloson v. -CommonHeoIth, thts

1s o 1979 cose ot 219 Vo., beglnnlng ot

Pose 109L. Thls wos o copltol murder cose

As I stoted, 1t 1s o 1979 cose, ond on Poge

1097 of thot oplnlon, the Supreme Court of

Vlrslnio 1n L979 cites iltth opprovol the

Sloyton cose pertolnlng to Judge Burks,

NoH in the l{oson cose Just qulckly,
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Your Honor, thot Hos on lnstonce 1n Hhlch

the defendont Hos chorced xlth copltol
murder, ond he hod 1"5 other non-copLtol

chorges In thot sltuotl.on, the defendsnt

Anc, then oncepled sullty to oll of them

the Judse hod sentenced h1m on the

non-cop 1to I
ln ond sold

you found me

oIl these other chorges, y0u

con't proceecl ogoinst me or render o

flndtnc on the chorge of copltol murder

previous

chorges,

noH l.l01t

su1lty on

-- or I should soy the

then the defense come

o mlnute, Your Honor,

rlot{, becouse you knoH thot I
olI these other thlncs.

So there osoln, thot's o

co-clef endont,/def endont, but

om sullty of

sltuotLon, not

thot's o

sltuotlon of the some defendont, Asoln on

Poce 1097 the Supreme Court of Vlrclnlo

stoted, ne hove held thot o Judge ls not

dlsquollfled to slt 1n o crlmlnol cose Hhen

1n thc dlsposltlon of o motter orlstng out

of the some focts he hos forned or

expressed on oplnlon os to the 9u11t of the

occused. There Sloyton 1s c1ted,

The Court goes on to soy, ilere
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knoHledge of the bockgrouncl lnformotlon

obout o crlmlnol defendsnt is not

sufflclent to requlre recusol, §totlns thot

Just becouse the Court kneil obout thls
other bockground, thot didn't requlre

recusol, Now they co on to tolk obout

non-iury coses, Thls 1s golng to be o Jury

cose, but even 1n o non-Jury couse Hhere

the Court 1s moklng ol. l determlnotlons t0

be mode os occurred here 1n llsson, the

Supreme Court so1d, Ln non-Jury coses lt
H11I be presumed thot the trloI Judce d1d

not confuse the evldence 1n one cose wlth

thot 1n onother.

Thot's 1n o non-Jury cose, ooo1n.

Certolnly, 1f you

o non-J ury csuse,

ln o sltuotion xhe

hove thot presumptlon 1n

hot{ could you not hove lt
re the Court 1s not even

determlnlns foct, but rother the jury 1s,

The Court contlnued by soylng, 1t xl1I olso

be presumed 1n the obsence of on

offlrmotlve shonlng to the controry thot

only moterlol ond competent evlclence 1s

consldered by the Court,

Itlovlng qulckIy, Your Honor, to the

Pose ll
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motter of Buddy Eorl Justlce v

Commonneolth of Vlr91nLo ot ZZZ yo,,

be91nn1n0 ot Poee 667, thts belng o 1981

cose, ond if I could polnt out ogoln on

'Pose 6, of thot declsion, Sloyton 1s quoted

verbotlm snd

Justlce cose,

clted Hlth opprovol Nox the

Your Honor, rle thlnk 1.s o

very compelllng cose becquse of the

situotion existing,
foctuol

In Justlce, he ros chorsed Hlth

murder, he wos convlcted of copltol
copltol

murder,

he Hos sentenced to deoth, his cose Hent to

the Supreme Court of Vlrs1n1o, ond then it
wos remonded bock before the Clrcult Court

for retriol , In thot lnstonce, once the

motter come bock the defense come 1n, they

sotd, noH wolt o mlnute Judge, you hove

olreody heord thls whole cqse, you hove

olreody heqrd o1t the evldence, you found

me gullty, you hove sentenced me t0 deoth,

how con you be lmportlol qnd heor thls cose

osoln.

l{eI I Your Honor, thot' s on l.ssue thot

slts ony[here 1nor l ses for eve ry

qny type of cose.;

Judge }lho

Judges hove to heor coses

Pose 34
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on remond, iudges hove to heor coses l{hen

there ore mlstrlols ond they hove to be

tried oso1n. Judses hove to heor

suppresslon heorlncs, ond then durlns the

course of the trlol if the Court rules the

evldence should be excluded, hos to put 1t

os1de, oll of thot 1s port of beinc o

judse, ond port of the trolnlns thot they

hove, All Judses hove to do lt, ond lf
there's ony rul1ns that they con't, iudses

nould be movlng oround the stote much more

thon they ever did 1n the doys 0f rldlns

clrcult, 1t rould olmost be ltke o

merry.-go-rouncl of muslcol cholrs. Th0t's

unocceptoble, especlolly ln vlew of the

trolnlns of our judces,

But 1n Buddy Eorl Justlce, there you

hove the some defenclont, not o

co-defendont/defendont situotlon Hhere

you're soylng thot you hqve heord the

co-defendont you con't heor the defendont,

thls 1s the very some defendont, this 1s

the very some cose, thls 1s the very some

evlclence, Judse DeVolr heord olI of tt
bef ore.
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They rolsed o motter of recusol, 1t t{os

orgued, Judse DeVolr stoted,: I thtnk I con

slve h1m o fqlr ond lmportlol trloI bosed

on the Iow ond the evldence ond whot comes

before the Court And thot's }{hot the

Stote poys me for, 1s to try these coses

ond I'1. 1 be Just os folr os I con, ond I

r.ri1I deny your motlon, gentlemen.

So the Court put on the recorcl the

reos0n thot he could give

lmportlol triol ond there

do otherHise, The Supreme

o folr ond

t{os no reoson to

Court of

V1rslnl0, 1n offlrmlng the foct thot the

Judce dld not obuse h1s dlscretlon by

refuslng to recuse hlmself stoted on Poge

673, a trloI judge must exerclse dlscretlon

to determlne l{hether he possesses such blos

0r preJudtce os woulcl deny the defendont o

folr tr1o1, Reosonoble dlscretlon. In
support of thot they clte Sloyton, Judce

Burks' cose

Then they go 0n to clte the porosrqph

thot I hove

Sloyton thot

porti.culorly

olreody reod to Your Hon0r from

concluded tn the t+ords,

where the loter proceedlng 1s

Pose 36
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to be determlned by o jury, thot hos reqd

osoln, So thot Hould be o mJch closer

onythlns thatsltuotlon, Your Honor, thon

t{e hove here, ond thot Hos most certolnly o

proper ru11ng, o necessory rullng, ond the

retrlol }ros tried by o Jury, ond os the

Supreme Court lndlcoted, there nos no

lndlcotlon of ony importloltty or ony blos.

lilovlng very qulcklv 1f I mlcht, Y0ur

Honor, to Stockton v. CommonHeolth ot 227

Vo., ot 124, thls belns o 1984 cleclslon.

In this cose, thLs 1s o sltuotI0n 1n Hhtch

llr, Stockton Hqs belng trled before the

C0urt on o cop1t01 murder chorge, The

defense come ln ond polnted out the foct

thot the some judse hod prevl0usly heord q

cose lnvolvlno Stockton, ond durlns the

prevlous cose, Stockton got up ond cussed

the Judge. So of course the clefense Hos

orgulng, Irell Your Honor, our cl1ent hos

cursed you prevlously, thot xould have to

couse some blos, some

else ought to heor the

Agoln, the Supreme

preJudlce, s ome body

cose.

Court come bock rhen

the Court lndlcoted on the record thot he

Pose 57
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kneH of no

Stockton o

reoson }lhy he coulcl not clve

foir ond lmportisl trloI, the

stotlng he hod noJudse contlnuecl by

onlmoslty toword Stockton for ony remorks

thqt hod been mode prevlously. The Supreme

C0urt in revlet{lng thl"s come bock ond sold

thot the trlol Judce dtd not obuse hls

discretlon

support of

Justlce ond the Hoson coses thot I hove

olreody gone over

Another cose.

wlth Your Honor

ond I thlnk thls ts
neorly the lost one, thls belns o 1983

cose, thls belng Deohl, D-e-o-h-I v, the

l{inchester Deportment of SocloI Servlces ot

?24 Vo, , 654. Thls cose qgo1n, ss I
1981 declslon --lndlcoted, o

1n overrull.ng the motlon, ond 1n

thls, the Court clted the

THE COURT:

tiiR. UPDIKE:

THE COURT:

IiIR, UPDIKE:

220 nhot?

224 Vlrslnlo

All r1ght, I hove 1t.

They clte Hlth opprovol

0ur eorller Sloyton cleclslon ond they quote

from 1t osoln. In thot cose, Your Honor,

thot's o

but tt's
situotlon, not q crlmlnoI cose,

o sltuotlon tn xhlch the trtot
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judce hod heord o custody motter perto1nlns

to these portles Loter the Court come

the some portles The

Your Honor, you hove olreody heord oLl the

evldence, you've heord thl"s motter, you

should be recused, And the Court stoted

thot he could provlde o fqlr heorlns,

bock ond hod to hesr o

termlnotlon of porentol

refused o motlon for

Supreme Court upheld

motion for

rlshts lnvoIvlns
portles so1d, HeII

recusol ond the

the exerclse of

thot 1t o9oln, citlnccllsc retion ond

the quote from

thüt the Court

dlscretlon, ond

Justice ond Sloyton soylns

must exercise reosonoble

the Sloyton quote, "filerely

s tot ed

becouse o trlol Judse 1s fomllor wlth o

porty oncl hls legol dlfflculties throush

prlor Judlclol heorings does not

outomotlcoIIy or lnferentloIIy rolse the

lssue of blqs", ond thot's }lhot's been done

here,

FinqlIy,

C ommonweol th

o 1985 cose, thls cose, I wouLd

Your Honor, Stomper

ot 228 Virslnlo ot

v.

707, belns

stote from

hove o lotthe very outset, reqlly doesn't

Poge 19
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of oppllcoblllty to this
becouse Stomper lnvol.ved

belnc tr1ed, ond 1n thot

the Ioxyer's comtretence

turned out, the dqte on

orsument Hos mode

should hove on lts

present cqse,

o lor,ryer r{ho ilos

cose the lssue of

competence pertolned , the lofiyer hod

Judge Hho loter heordoppeored before the

the cose.

But 1n the trlol of the cose, o motlon

for recusol Hos never mode. The motlon

recusol wos mode ofter verdlct, ond the

for

come up, ond os lt
lrhlch thls lssue of

thot the trlol Court

ortn recused itself, And

ruled thot thls situotlonthe Supreme

wos not one

Court

thot t^lorronted recusol, und

thot the Court hod not fo1led to exerclse

reosonoble dlscretlon.

The only reoson thot I polnt thls out,

Your Honor, 1s thot the defense 1n thot

cose mode some of the some klnd of

orguments thot the defense here in this
cose mokes. ond thot 1s thot there hove

been some pr10r rullngs, ond thqt they went

the Commonweolth's

lndlcotlon of blos.

Hoy,, snd thot's on

l{e1l 1n responcllns to

Pose 40
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thot, the Supreme Court sovs 0n Poce 714,

the defendont's

odverse rullnss

motion polnts to severol

ot triol os lndlcotions

thot the Judse Hos..preJudlced ogolnst hlm

But 1f thls were the crlterion of

preJudlce, no rullncs could ever be mode

tihlch o porty opposes.

And reoIly, 1f vou thlnk obout 1t,

there'wouId be no Hov thot o Judce could

ruIe, becouse he's golng

qgolnst one or the other,

would be on lndlcotlon of

to be rul1nc

ond then thot

blo s If I

qulckly respond to thot, Your Honor,

could

I'M

not preDored todov to come before Your

Honor xith o llst of my t.tlns ond Iosses,

but from my memorv, I hove lost o bunch of

rullngs before Your Honor t{hen you hove

prevoiled, ond I msY, os the Court 0nd

onybody thot knofls me, once I Iose, mY

response moy not hove been quite os colm os

it should hove been, but I hove olHovs

tried to be respectfuL

And my polnt belns thot I hove lost o

lot, ond I expect to lose o lot more. And

I 'm qmozed by on ottornev f rom ltlichlcon t{h o

Poge 41
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hos prevlously stoted thot he dldn't knox

the solngs on ln Lynchburg, ho}{ he con be

so fom1l1or t{lth the golnc on here 1n the

Court ond the rull.lrss over the yeors Hhen

lt's hord for me to keep up r{lth them

myself, ond I

of them. But

hove been involved 1n o lot
thot ' s not fo1r, ond thot ' s

the klnd of occusotion thot He're cr1t1co1

ot, of hovlng been repeoted 1n thls
portlculor motlon.

Therefore, Your Honor, thot goes to

over the

the

motter of hovlng presldecl

co-defendont's triol, 1t r{os o gullty p1eo,

ond ss these coses cleorly sholr, thot's no

bqsis for recusql 1n o Ioter proceedlng,

most especiolly rthen there's golng to be o

Jury trloI. And I just hod one other cose,

t{h1ch ls o l{es t Vlrclnlo cose, Stote of

v, llcKlnney, thot's ot 158ilest Vlr9ln1o

Southeostarn

596, ond thot

Reporter, beclnnLns on Poge

cose Just boslcolly holds

thot the sltuoti.on flhere o triol Court

heord coses 1nvo1v1ng the some defendont,

hovlns heord prevlous coses 1n the heorlnc

0f the prevlous coses d1c, not omount to o
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ö

bosis for recusol.

And opplylnc thot lon not only to thot
1ssue, but to these other issues, thls
lssue of ltr. Benedl'ct, ond 1t's stoted 1n

here, becouse Your Hon0r, I hove never 1n

prevlous yeors,

thls motter hos

ond most certolnly slnce

come up, dlscussed qnythlnc

obout l{r, Benedlct, I'm Just golns here ln
my orguments bosed upon whot's stoted here

on the poge, oncl it soys here somethlnc

ob0ut colng to Vl,tI tosether, ond thot llr
Benedlct 1s the brother of Noncy Hoysom,

And they stote, Your Honor, thot 1s o bosls

for recusol.

As I understond thls, ond Your Honor

knoHS these prlnclpols of lon much better

thon I do, but 1t seems thot the Conons of

Ethlcs ond the 1ow requlre s Judge to

recuse hlmself Hhen there's some flnonclol
lnterest, r{hen o cose lnvolves o relotlve,
0r 1f there's some close relotlonshlp, some

very close friendshlp thot exlsts thot

xould couse the Court to be blosed or even

oppeor to be so.

Not.t Your Honor, re knon when we

Poge ltl
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questlon Jurors, thot even nith them, belns

reloted to somebody, even to the

CommonHeolth's ottorney, there 1s o cose on

thot, does not outofiotlcolly couse grounds

for removol from the Jurv pone1. The

questlon ts Hhether or not thev con occord

o folr qnd lmpsrtlol trloI bosed on the IoH

ond the evldence, ond thot opplies t0 the

jurors, snd thot opplles, He thlnk to

courts os we11. A close relotlonshlp.

HeIl thls ollesotlon here pertolnlng t0 I'lr

Benedlct, he is not the defendont, he 1s

not one

removed

vlctlms

THE

of the vlctlms, he is o step

belns reloted to one of the

C0URT: Let me osk you thls:

don't reol Iy recolI.; I hove

but I kno}{ thot he dld not

o recollectton,

testlfy 1n the

he even here lnEllzobeth Hoysom cose l{o s

the courtroom? I don't knoH everybodv ?{ho

Hos 1n the courtroom

l,lR . UPDI KE :

Honor.

I dldn't elther, Your

THE COURT:

wlth him?

DId you hove qny contoct

Pose 44
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I{R. UPDIKE Not durlnc the tr1o1, no,

sLr, oncl I don't know whether he Hos here

But Your Honor, the ollegotlon here ts thot

he Hent there tro y60rs, the closs of 'qg,

ond Your Honor, I don't stote onythlng to

emphoslze onyone's oge, but thot's better

thon 40 yeors oqo, And to soy thot xell
somebody tlho's reloted to the vlctlm Hent

to school xlth somebody better thon 40

yeors ogo, I con't remember mony of the

people ln my closs, most of them tf they

fioIked through the door, my lo}{ school

closs, ond I sot out 1n '78, ond to thlnk

obout o relotionshlp 40 yeors oco, thot ln
ond of ltself, Your Honcr, we feel 1s Just

Iudlcrous, thot's no bosls for gettlns out

of o triol, If somebody were golng to 90

bock 40 yeors ln every cose thot He hove to

try onc, flnd thot sonebody t{ent to school

r{1th somebody thot long ogo,

ony coses trled.
re'd never get

THE C0URT: llell nox llr, Updlke, ln oll
folrness to the defendont, VitI 1s not

exoctly Ilke other schools,

ItlR . UPDIKE I Ie11 I uoul.dn't knoH, Your

Pose 45
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C0URT: The YlttI people tlho so to

tocether usuolly knoH eoch other,
.J

s o llttle blt closer thon ilhot you

, 1t reolly 1s, ond I nont to be

folr obout thot

Honor.

THE

school

qnd lt'
thousht

I'IR. UPDIKE

certolnly glod

I ros stotlng,

0koy,

thot Your

I did not

1r, ond t{e' re

Honor d1d, but ss

go to Vltll ond I

hove to tolk obout my

THE C0URT r Thot's

oHn bockground

rlcht.
}1R. UPDIKE:

the tlme lopse,

And I hove to tolk obout

lt hos been o cood flhlle

Gotns to the buslness obout close frlend,

ond Your Honor, ne thlnk -- He're just

golng on t.rhot's stoted here, ne don't knovl

But the ollegotlon of 1t belns o close

frlend, now there 1s o HhoIe Iot of

dlfference betHeen on occquointonce ond o

close frlencl , knoillng of somebody ond

Your Honor of course wt11knorlng them

oddress thot

But me 9o1ng on thls business of o

close frlend ond sol.ns Just entlrely on

whot's stoted here, 1t soys the Court Hos o

Pose 46
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close frlend of the deceosed ond hos

ottended of leost one soclol functlon glven

by l,lrs, Abbott, ond., 1t goes on. llelI your

Honor, os I reod thls ond I look ot 1t, 1t

strlkes out of me qs not moklng much sense.

If you hove got o close frlend ond

hovl.nc ottended one sociol

tosether, 1t r{ou1d seem to

thot the frlendshlp 1s not

frlend,

l{os not

Honor, ne HouId respectfully
q sltuotlon of couslns such

func t 1on

sugsest to me

oII thot close o

And o soclol functlon, thoush I

in ottendonce here, con lnclude o

lot of people ot o I0t of dlfferent times,

ond thot type of sltuotlon, osoln Your

submlt is not

closeness, or

of the cose or0ny lnterest 1n the outcome

onythlns to couse recusol.

tie think, Your Honor, thot we hove

token o 11tt1e t1me, tre recognlze to

oddress these lssues, but xe feel thqt 1t

ls on lmportont motter, ond Ie feet thot

the stotements hove been mode here, they,ve

been reported, ond He thlnk thot o response

Hos necessory. Thonk you,

THE C0URT: All rlcht, ilr. Neoton, if

Pase 47
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y0u r{ou}d ltke

heor you,

I,IR. NEATON:

to repIy, I'd be slod to

reolly thlnk thot thot mokes s

ln our orgument to the extent

orgulng thot by occeptonce of

hsve endorserl the Commonweolth

, thonk you, Judge.

the orguments thot ore

dlfference

thot ne ore

the pleo you

's theory .

Sure

toI'd like to reply

bqslcolly tn the order thot [1r. Updlke mocle

them. Flrst he lndlcoted thot we1l,

Ellzobeth Hoysom pled gullty, ond I don't

It mokes no dlfference }{hether thot

endorsement Hos by vlrtue of o pleo or by

vlrtue of o vercllct, whether 1t be o Jury

verdlct or o bench verdlct,

I thlnk olso, the foct thot he hos

ollesed thot there trss no contest 1n the

suilty pleo ts lmportont, becouse ot thot

tlme the Commont{eolth's ottorney presented

qn one-slded theory of the csse, ond

perhops neglected to present evtdence thot

mlcht be exculpotory or suggest o dtfferent
theory of how the crlme occurred.

I'd llke to orgue then ogolnst the

Sloyton cose, becouse I hove reod the
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Sloyton cose, ond I'd llke to soy thot ot

the outset the

lssue of octuol

Hos declded by

CommonHeolth's

THE COURT:

I{R . NEATON :

THE COURT:

l{R . l,lEAT0N :

Sl.oyt0n cose

b1os. I heo

or presented

ottorney thot

oddres ses

rd no cose

by the

oddresses

thG

thqt

the

issue of oppeoroncc of lmproprlety or

oddress the lssue rolsed in Conon 3-C of

the Code of JudlcloI Ethlcs for thls
Commonxeolth.

l{hot code sectlon?

,*C, Judse, Pose 64

Okoy, I'1I reod tt.
I'd olso llke to

dlstlnsulsh the Sloyton cose, not becouse I

thlnk 1t's s portlculorly 900d declslon,

ond 1t ousht to be distlnsulshed 1n thot
r{oy, but becouse the focts of the cose ore

dlfferent. In Sloyton, you dld not hove

the ollesed purgerer 1n thot cose

subsesuently testlfylns qgolnst the other

three c0-defendonts os o prosecutlon

Hltness And thot ls ot leost o

becquseposslbillty 1n this cose, EL,.zobeth

thi sHoysom 1s subpoenoed to testlfy 1n

cgse,
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6
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Secondly, Judse Burks ros not ln o

posltlon 1n CompbeIl County to be decldlng

o motlon t0 suppress the defenclont's

stotements. AII nu'ro, osked to do wos

remove hlmself from the cose ond chonge

thls portlculor lnstonce

motlon pendlns os to

evldence HlIl be

venue. And Ln

there 1s olso o

ilhether certoln

odmlsslble. filoreover, the dlsquollflcotlon

lssue 1n the Sloyton cose never oddressed

the lssue of xhether or not the endorsement

ot the prior heorlns of the perJury of the

co-defendont would somehoN offect the

Judse' s dlscretlonory ru11n9s 1n the

subsequent trlols of the other three

indlvlduoIs,

e sre mokins

ond thot 1s on ollesotton thot

to thls Court todoy

But I thlnk tt's lmportont to remember

thot Number 1, Sloyton onty oddresses the

lssue of octuol blos. It n0s declded o

long tlme before, I thlnk thot thls Conon

of JudlcloI Ethics nos }lrltten or odopted,

ond I thlnk thot tlhot you hove to Iook ot

olso ls not only ilhether or not you knon 1n

your oHn mind whether you con be folr or
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n0t, but hor{ 1t r{ould oppeor to others

obJectlvely looklng ot thls tr1ol, xhether

you Houlcl oppeor to

stotements thot you

p1eo, ond slven the

to you,

others

Judse, 1s thst 1t

be folr, slven the

mode of the Hqysom

opinlons thot you

expressed there, ond Nhether it }lould

oppeor to be folr for you to slt os o

,i udce, even 1n o Jury tr1o1, controlllns
the odmlsslon 0r the excluslon of evldence,

ond contro11lns the Hoy th0t the trloI is
run, ond hotl r{ould others vlew thot

sltuotion Hhere you hove endorsed the

Commonxeolth's theory of the cose,

And i'm not even, Hhen I soy thot

soylng thot becouse you hove endorsed the

CommonHeolth's theory of the cose thst you

qre octuolly blosed, but whot I om soyins

thot you ore, ond I

reosonobly does, ond thot

0f Judlclol Conduct requlres you to to Iook

of ond requlres you to bqse your declsion

on 1n l-990, not 1n the 1940's,

The Floson cose doesn't opp1y, becouse

there's no co-defendont 1n the Moson cose

mlsht oppeor to

sugsest thot lt
s whot the Code
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testlfylnc ocoinst

tr1o1, The Justlce

xith opprovol, but

remond or nelr trlol

eorller trloL
octuolly blosed

you hove to go

The DeohI csse

Judce 1s ol{ore

Itloson 1n o subsequent

cose quotes

thls cose ts

bosed upon

Slsyton

not o

o mistrlol.

11ke the Justlce cose ttos, thls 1s o cose

t{here you hove o co-defendont l{ho's

entltled to seporote conslderotlon of hts

suilt 0r lnnocence in thls cose, ond you

hove o trlo] Court t{ho tilo yeors or three

yeors before hos set -- hqs odopted the

Commonl.leolth's theory of the cose ond dld

n0t reject the pleo, becouse the evlclence

ros lnsufflclent.
The Stockton cose ogoin is o cose only

oddressecl to octuol b1os, thot becouse the

defendont cussed the Judse out tn hls

thot the Judse Hould be

ogoinst the defendont, ond

one step further thon thot.

stmply soys thqt becouse the

of other problems thot o

defendont or o porty moy hove hod 1n o

cose, thot thot isn't of ttself srounds for

octuol bios, l{e11 there's more 1n this
cose thon there xos in the Deohl cose, 0nd

Pose 52
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I think thot Lf you reod the focts of

Deohl, xhlch I hove, ond compsre them to

the focts of thls c0se you'11 flnd thqt

thi.s cose presents o rother unlque ond

compelllns sltuotlon.

The Stomper cqse, osoln, let me Just

soy thot the Commonweqlth ottorney odmits

thot the Stomper cose reolly doesn't opply

on the lssue of octuol blos, 0n the lssue

of the number of ruIlngs for or osolnst ilr

Updlke, oll I con soy, Judge, 1s thot I
hove osked people, ond I moke my

oLlecotlons bosed upon lnformotlon snd

bellef .

The lssue of the close frlend, I thlnk

thot you con resolve thot
you stote for the record

relotlonshlp lros rlth the

But I thlnk, Judse, thot

by slmply Hhen

whotever your

Hoysom fomlly.
you hove to look

of not only lrhether you knoll tn your ofln

mlnd 1f you're blosed or not, you hove to

look ot whot your responslblllty 1s to the

justice system tn thls stote, ond you hove

to Io0k ot ho}r people Tlould vleH thls trlol
under ol1 of the focts ond clrcumstonces of



L

7

4

I

6

8

9

1.0

11

L2

13

14

15

L6

t7

l-8

19

20

?L

22

25

24

25

thls tr1o1

You hove to

1n thls tr1o1,

Iook ot oIl the pubIlcIty

you to look ot

everythlng

pleo, ond I

thot d ot the Hoysom

odmlt, 1t Hos o p1eo, not o

tr1oI. And you hove to 10ok ot everythlng,

ond hoH oppeoronces ore 1n thls cose, And

I think thot Is the lmportont thlnc 1n thls
cose, ond thot 1s xhot the rule of ethlcs

speoks to 1n thls cose, ond thot's r{hot the

Code of Conduct for Judses ond for

ottorneys speoks to 1n thls cose xhen they

t01k obout ovoldlns the oppeqronce of

lmpropriety.

And I thlnk thot tf you reod the

Conons, I thlnk thot you Hlll conclude thot

there 1s o reoson to chollenge your

lmportlollty 1n thls cose, snd thst you

m1ght, even though you moy not be octuolly

blosed osolnst !lr, Soerlns, thot to some,

you rtould oppeor posstbly to be biosed.

And I thlnk for th0t reoson, for the soke

of the justlce system you ought to remove

yourself.

THE C0URTT All rlsht, thonk you, ltlr.

Eove

penehop

Poge 54
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Neot o n I don't reolly hove ony prepored

comments, so the stotement thot I moke 1s

bosed on my best rec41Iect1on. I could be

wrong 1n some of these recollectlons, but

hqve no hesltotlon ot olI 1n dlsctostnc my

connectlons here. I never hove hod ony

notes, becouse Hhot I om stotl.ng to the

best of my

F1rst,

hove neve r

t'lr , Updi ke .

hove been o few tlmes thot fle hove hod

Iunch together, but I'm very coreful not to

recollectlon ore the focts.

my connectlon fi1th l.lr, Updlke,

hod ony soclol connectlon lrlth
As o motter of foct, there moy

wlth hlm }lhen o cose 1s solns

o motter of foct I clo not hove

hqve lunch

on, ond os

Iunch Hlth h1m on o regulor bosls os mony

of the loryers stttlnc 1n the courtroom

t{eIl knoH, I hove never felt thot my

relotlonshlp r{1th the Commonrteolth's

ott0rneys in thls oreo, [r1r. Horry 6orrett
ond !lr, Updlke hove been onythlng but

professlonol, but thqt's Just my feelinc.

I thlnk ür. 60rrett, he usuqlly sold thot

I nos not rullng in h1s fovor enough, ond I

heord thot more thon I wontecl to heor 1t.
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But be thot os 1t moy, I don't thtnk thot's
on lmportont polnt here.

Unfortunotely, jJdses 1n folrIy smqll.

oreos like thls do not hove the luxury of

dlsquolif ylns themselves 1n oll coses flhere

they knon one of the portles or knor

Hith the trlol. I thlnksomeone c onnec ted

thot would be nLce 1f He could do thot

moybe, becouse my olrn preference 1s t0 try
coses rlhere I don't knoH onybody

tr1ol. And fronkly, thot's one

reosons thot I enJoy slttlns 1n

becouse I11ve in Lynchburg ond

in Bedford, ond I don't knoH os

1n Bedford County, ond 1t mokes

1n the

of the

Bedford,,

try coses

mony pe0ple

1t n1ce.

But I nould soy honestly thot probobly

1n 20 percent of oII the coses I heor.

crlmlnol ond c1v1I, thot I knoH someone

connected Hlth the trlol. elther the

clefendont, or o porty or o crltLcol Hitness

1n the trloI, so thot's reoIly not too

unusuol in thls oreo.

NoH Hhen the Ellzobeth tloysom trlol
come up, I gove some serlous thought on my

o n os to Hhether or not I should slt ln
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thot cose, becouse there ore some

connectlons here. There Here tfio Iocol

IoHyers defendlns 1n the Ellzobeth Hoysom

csse, one from Lynchburg ond one from

Bedford, ond of course they kner or could

eoslly flnd out r{hot my connections flere,

but ln thot cose there Hos not o motlon for

recusol. And I mode the declslon on my oHn

thot I could folrIy try the cose. I ossume

the feellns

fomlIy well

pun 1s hment

fomlly weIl

, thot

to the

, thot

1s thot 1f I knen the vl.ctlm's

horsh punLshment

I don't thlnk

woy ln thot cose.

crltlclsm thot I

oppr0prl0te sentence

tlme ond I st111 feel

dldn't reoIIy fol1o}l

I would render horsh

-- 1f I knew the vlctlm's

I would render unduly

to the defendont,

1t reolly Horked out thot

As o motter of foct the

recelved from the

Lynchburg neHspoper t{os thot I dldn

Ellzobeth Hoysom the 11fe sentence,

her 90 yeors, I felt thot thot r{os

tn thot cose ot

t glve

I gove

on

thot

1t

moy

thot l{oy. But

thot becouse I

hove knonn one of the vlctlms

necessorlly solng to glve the

thot I r{os

moxlmum
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belng connected Hlth o

As for os my connectlon |rlth the

sentence to someone Ilho

v1ctlm's fomlly,

Benedlct, who 1s

dld 9o to Vl,lI txo

hod pled gutlty to

murder.

o

dld knoH Rlsque

brother of Noncy He

sroduote Hlth me.

yeqrs, he d1d nüt

Rlsque ond I hove never

dlscussed thls cose. I thlnk he's mode o

portlculor polnt of not dlscusslns lt t{ith

me, ond I kn0ll thot I hove. Rlsque hos not

Ilved in thls stote q sreot deol 0f the

t1me, I thlnk nox he's in C011f0rn1o, ond

expect moybe t hove seen him four or flve

tlmes

he' s

slnce groduotlon, I'm not sure, hut

not someone I see on o regulor bos1s,

I thlnk o lot of hlm, but he's not o very,

very close personol frlend, but certolnly

knoH Rlsque Benedlct ond

thot.

I xould not deny

I knen Noncy Hoysom moinlv becouse of

Rlsquc, The stutement 1n the defense

ollegotion

Hsysoms 1s

thot I Hos o close frlend of the

slmply not true; I wqs not, os

everybody 1n thls qreo Hho knofls qnvthing

obout it knons, I hove never been 1n the
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home of -- the Hoysom home I dld ottend o

folrly Ior0e c,lnner portv, os I recoll, 0n

one occoslon ot llrs, Abbott's, ond I reolly

do not recoll ever seelng elther Ellzobeth

or J ens Soe rlnq, never.

Nor 1t mov be thot they Here there, 1t

moy be thot they Here someHhere Hhere I

xos, but I reoIlv don't remember 1t. I

could not descrlbe either one of them, ond

I'm sure I would not hove recognized elther

one hod they come ln o room, becouse I

dldn't knofl them. I onlv met Derek Hovsom

on one occosion to my knonledse, ond thot

wqs of the portv whlch hos been mentl0ned

ot the Abbotts' ; thot's the onlv tlme I

ever met hlm.

The Hovsoms hove never been 1n our

house for onv soclol engogements ond l{e

Here never ln thelrs. I'm trvlng to thlnk

1f there's onvthlng e1se. But 1t dld slve

me some concern prlor to the EIlzobeth

Hoysom cose, becouse I'm not o complete

stronger to the vlct1m's fomlIv, ontl 1t

glves ne soile coflccrn nofl, tlr, Neoton, ond

I mtsht soy thot I respect vour rlcht to
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flle the motton thot you hove flted, I'm
professlonol enoush to not hove ony motlce

towsrd you or to the defendont becouse of

1t, I hove been on the bench obout 24

yeor, I guess, ond I thlnk I hove developed

the copoclty to not hove

kInd, Ihopelhove.
feeltngs of thot

I must odm1t, thoush,

been some tlmes here thls
thot there hove

mornlng nhen I

rother thon I{r.felt thot

Soering.

I wos on trloI,
You knort, Judges clon't get to

testify, }{e Just hove to toke 1t sometlmes,

but thot's o port of the job, ond I Hould

n0t be moking these stotements, except I

thtnk it's necessory to moke these

stotements in vlen of the defense counsel's

resuest thot I do. But I thlnk thot's 1t,

cleorly ond slmpIy.

Now I think you hove roised some

serlous questLons obout recusot, tlr,
Neoton, ond I thlnk they deserve serlous

c0nslderotlon on my port, I c0nnot rule on

thls motter todoy from the bench, I need to
go bock ond slve thls motter some serlous

moture thousht, I need to reod some of
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these coses thot hove been clted to me,

becouse lt's o questlon of 1ox os much os o

But I would ltke to osk you

suestion, becouse I thlnk lt mlght hove --
1t could be on lmportont question, not thot

1t ni11 offect my dec1slon, but 1t's o

pertlnent question, t{hot effect xould my

que$tlon of my ot{n consclence.

reol sure hoH I }llll declde on

recusol 1n the cose, my

cose hove on the speedy

And I'm not

th1s,

thls

settlns out of the

trlol Lssue 1f my

meons thot the

be further deloyed?

cettlng out of the cose

It'lorch dqte r1l1 hove to

l{hot 1s your posltlon?

l,lR. NEAT0N: lly posltlon would be thot

Ehotever the lox soys thot such on octlon

trould hove, I would occept thot. In other

Hords, 1f the low soys thot becouse He

brousht the motlon for recusql ond you

sronted the motlon, ond thot 1s deloy to be

chorsed to the defendont, then the lox soys

thot, ond t{e occept thot foct

So t{hlle He ore ln o posltlon rhere

He're not solns to step forxord ond

offl.rmotively wolve speedy trloI, r{hot
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He're soylns to you, Judce, thot 1f by our

octlons we hove brought on

certoin port of the speedy

Ilmlt, then thot's Just o

o xolver of o

trlol time

consequence of us

hovlnc brought the motlon ond ond we occept

tho t And xhotever our lntent xos on the

16th not to r{olve speedy tr1o1, obvlously,

os o trlo1 progresses ond you develop o

strotegy, or file o motlon thot moy result

ln deloy, I meon Lf 1t's chorseqble to us

1t's chorgeoble to us,

not.

1f 1t's not, 1t's

But whot ne're soylns 1s He'd 11ke the

trlol to occur trlth1n the flve-month

perlod, thot's nhot ne're soylng to the

Court, But whot we're olso soylng to you

is thot 1f by our octlons todoy, ond 1f you

gront the motlon, thot thot meons thot we

thot He

tt,lo, or

1t xould toke to set o

then we hove to occept thot,
becouse thot's r{hot the low soys, ond

thot's o consequence of our motion

THE COURTT HeII thqt's not the most

hove nolved o

hove extended

hoflever Iong

replocement,

certoln portlon, or

1t onother month or
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dlrect onst{er I hsve ever heord. I'm sure

you con oppreclote my posltlon. I Houldn't

rqnt t0 be 1n the posltlon Lf I declded to

recuse myself of then flndlnc thot you

follow thot wlth on lmmedlote motlon thot

thls t{hole cose must no}{ be dlsmlssed,

Judce, becouse you hove recused yourself

ond non the cose connot be trted 1n I'lorch

ond the new dote ls outslde of the speedy

trlol, so therefore the rthole cose hos to

be dismlssed, I thtnk thot's o sert0us

conslderotlon.

I nould thlnk thot if the motlon -- tf
you're moklng the motlon for me to recuse

myself, thqt you should soy one Hoy or the

would xoive speedy

the tr101 coused

other ilhether or not you

trlol os to ony deloy ln

by my recusol;

thot?

I,!R. NEATOt,I:

THE COURT:

ore you unhl1111ns to sqy

No, I 'm not ,

l,feIl Hhot ore

l.lR . NEATotl; I 'm soytns He

1f it meons you'11 cront -- 1f

you soylng?

'11 l{olve 1t

you gront

the motlon ond lt meons thot we woive

speedy tr1al, we'11 wolve 1t, thot's whot
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He meqn, he'11 llolve 1t.

THE C0URTi I probobly left out

somethlng, becouse I probobly should hove

ilrltten out everythLnc I

But I hove done the best

wos golng to soy

I con I thlnk

Hhot I hove sold ls sccurote to the best

my knollledse, 1f 1t's n0t, chorse 1t to
fo111n9 memory. I hove

yeors nofl ond there ore

of

been here olmost 25

o lot of coses thot

glve o rullng on lt todoy, Ido
need to clve 1t some serious conslder0tlon

One port of me soys thot I reolIy don'

l{ont to be ln o trlol where people don't

Hont me, The other slde of me soys thls

come throush

orgued thls
prep0red to

these courts, I

pqrticulor polnt,

deloy 1n

too long

Lt not from

of nhether

thlnk we hove

I om not

o cose thot's
Thot's

but I om

thot onole,

or not 1f I

cose hoppened 1n my

the responslbillty,

t"llIl couse o further

olreody been deloyed

jurlsdlctlon snd I hove

ond thot settlns out

r{hot's solng throush my mlnd,

solng to opprooch

but from the ongle

stoy 1n the cose, onythlns thot I might do

even wlth o jury trloI mlsht hove some
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effect on the defendont's rlchts, And tf I

feel thot it mlsht, or 1f I feel thot 1t's
vlewed os lmproper for me to do 1t,, or 1f I
feel thot thls perhops r{111 creote on

oppeol lssue rhlch mlcht further deloy the

f1no1 dlsposltlon of thls cose,

mlsht recuse myself , 0therHise,

then I

I om solng

to stoy 1n the cose.

And I connot teIl you thot, but I r{tI1

soy to you thot I om not colnc to deLoy my

rulins, ond thot I l{11I slve you o rullns
0n thls ond ony other motlons thot come up

todoy ttlthln one t+eek from todoy, ond they

rill be 1n t{rltlns
brlef recess.

The Court wlIl toke o

(l{hereupon o recess wos token.)

THE C0URT: llhot I'd llke to do lf
posslble 1s go oheod ond f1nlsh up thls
heorlng before toklnc o lunch breok

reolly don't kn0}{ ilhether He'1I be oble to
do thot or not, becouse I'm not sure hot1

much more }{e

there tros o

Common}reolth

hove But I do knox thot

motlon to dtsquollfy the

's ottorney, t{h1ch I thlnk

certolnly could be or should be orsued
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2

4

t odov Both stdes reol1ze, of course, thot

1n the event

myself, thot

thot I decLde to recuse

I xlll moke no further rullngs

1n the cose, 1t }{oulcl not be oppropriote

for me t0 moke onv rul1ng of oll once I

recuse myself, thot's cIeor. But 1n onv

event, w11I heor those motlons, 1f

counsel desire,

!,IR. NEATON :

All rlsht, 11r, Neoton

Judse, it Hould be mY

preference, 1f 1t's posslble, to defer onv

orgument on mottons until ofter vou declde

the recusoL motlon, onlv becouse I just

nonted to ov01d ony further oppeoronces.

don't knofi if 1t t{ouId be creottng extro

rork, for exomple, 1f He do orgue the

remqlnlng motlons 1n front of v0u, ond 1f

you should declde to recuse v0urself

He'd hove to orgue the motions ocotn

front of onother Judge.

THE C0URT: l{el}, there qre tHo

, then

1n

sldes

to thot, If te orgue the motlons todqv,

you yton't hove to come bqck regordless of

rhich Hoy I rule. I thlnk I ytlII prefer

slnce these flere set for heorlng todov,

thot thev be orsuecl todoY.
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11R, NEATON In terms of the venue

mot10n, Judge, xe Here xonderlng 1f the

Court ronts o dote on Hhlch He could
present evldence 1n support of our clolms

mode 1n the venue notlon, or 1f the Court

feels thot lt nceds no syldence ot thls
polnt to declde the motl.on, 1f you hove

sense of dlrectlon you lrould core to slve

the defense ot thls t1me.

THE C0URT: llelI, I do hove o sense,

do hove o feellng obout thot, but I thlnk
probobly both sldes should ot leost hove

opportunity to brlefly express themselves

sny

on

on it. But I do hove o feeling obout thot
ltR.

proceed

Judse, 1

NEATON: AII rtsht Then I'1
xlth thot. 0ur vleH on venue,

s thot }{e do recognlze thot the lox

Ln thls stote, o§ 1s the 1oH 1n most stotes

1n the country, 1s thot venue, the mere

volume of publtclty does not 1n ond of

ltself justlfy o venue chonge, It con be o

contrlbutlns foctor thot the Court con Iook

ot 1n judslnc whether or not o fotr ond

lmportlol Jury con be seoted 1n the county

ln Hhlch the cose hos been broucht.
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But 1t's our posltlon on venue thot o11

of the publ1c1ty -- the publiclty hos gone

beyond Just reportlng focts obout thls
cose, thot the publlclty hos token the form

of edltorlols, 1t hos token the form of

Ietters to the editor,
form of comments mode

1t hos token the

by the Commonfleolth's

ottorney ond by others.

THE C0URTI Excuse me, Iet me sove you

some tlme on th1s, I t{lll toke judlclol
notlce of the foct thot there hos been o

tremendous omountof publlclty; ond I.m not

trylns to be

of publlcity

Bedford, but

other stotes,

focetlous, o tremendous omoun t

thot even 1n o

1n the l{oshlngton oreo, ond

leod edltorlol in the London

tlmes thls cose }{os dlscussecl , So there,s
n0 suestlon obout the foct of publLclty os

for os I'm concerned.

üR. NEAT0N: It's the edltoriols ond

the expresslons of oplnlon lrhlch hove

0ccurred, portlculsrly in the Iost couple

of yeors os the

oppeols xorked

extrodltlon process ond

obout thls cose, not only in
in Lynchburg, 1n Roonoke, 1n

thelr Hoy throush the
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Europeon system thot concerns us, becouse

the

foc t
even

us . And thot's r{hy the

1t's not, for exomple,

ortlcles Just reportlnC foctS report

s, but when the lorge neHspopers ond

perhops televlslon ond rodlo stotlons

stort expresslng oplnlons, ond t{hen

people's oplnlons stort belns expressed 1n

the form of the edttorlols thot t{e clted 1n

the motlon ond ottoched to the motlon, 1t

reolly concerns the defense Hhether or not

fle con set o folr Jury 1n thls county, ond

whether the more prudent course of events

ought t0 be to move the cose to onother

county ln nhlch the omount of publlclty ond

the noture of the publicl.ty hss been 1ess.

Certolnly this cose hos been reported

probobly q11 throughout Vlrslnlo, os you

so1d,, but 1n other sections 0f the stote Lt

doesn't hove the ney{sHorthlness ond the

omount of lnches 1n the newspoper ond the

omount of mlnutes on o locol neilscost thot

thls cose hos produced over the lost
severol yeors. And thot's r{hot concerns

motlon 1s brought,

not llke Hhen the

87, by EIlzobethmotlon lros brousht 1n

Pqge 69



I
.,

9

10

1"1

12

)-t

14

1"5

16

17

L8

19

20

21,

22

23

24

25

q

5

8

Hoysom's

motlon,

o lot of

ottorneys }{here os I reod the

the motion slmply ssid there's been

publlcity sbout the cose, pleose

move the cose out of Bedford ilhst I 'm

soylns 1s there's been o lot of publtclty

obout the cose, there's been o lot of

oplnlons expressed pubIlcIy qbout the cose;

they hove offected people 1n thls county to
the extent thot y0u hove people even

dropplng olleged Hhen they tolk obout

whotever crlme thot my cllent moy hove

commltted.

You hove people expresslng oplnlons c,n

the street, comlng up, soytng rre knotl your

cIlent -- I'I1 Just relote o conversotion

ol0nss1de the courthouse from the Iost tlme

I nos here, somebody comes up to me ond

soys, you know, tolklns obout the lssues

roised 1n the recusol motion ond soylng

He11, }le knoH your cllent nos 1nvo1ved, but

He thlnk we wont hlm to hove o folr trlol
I thonked them very much for thetr concern,

but I meon 1t's thot expresslon of feellnc
thot 1s unsoltcltett by me ot thls polnt ln
the community where somebody comes up to me
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I

ond soys thot to me

I'm sltttnc 1n o restouront tn Roonoke

trylng to eot o quiet breokfost the lost
tlme I }los here the doy ofter my ctlent
comes bock, gnd overheor s couple of

gentlemen ot onother toble tolklns Ioud os

one con heor 1n the restouront expresslns

thelr oplnlon obout

not the quontlty of

concerned obout, 1t'
oplnlons thot exlst

V1rs1nio,

prudent thins to
cose to onother

feellngs oren't

optnlons hoven't

the cose, And so lt's
publlclty thot I om

s the qusl. lty of

1n thls 0reo of

to move the

perhops the

And I'm not soylng it's wrong for
people to form oplnlons, but I'm soylno the

optnlons ex1st, ond I thlnk thot the

do would be

county where

os hIsh, or perhops the

been formed durlnc the

four yeors thot thls cose hos been pendlng,

s0 thot the constltutlonol rlsht to on

importlol Jury thot the defendont hos is
greoter protected,

Becouse os tir Updlke hos noH solcl .,

to be o iury trlql ondthot thls 1s qolno
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I thlnk thot 1t's hord sometlmes once you

form oplnlons to chonge those op1nl0ns,

know it's true 1n my oiln I1fe, if I form

I

on

opinlon, the

it ls for me

older I cet the more dlfflcult
to chonge, ond thot's true for

most people.

And 1t's not wrong for them to hove the

opinlons, but it's Hr0n9 to run the Rlsque

thot becouse the folks oround here hove

those oplnlons, thot my cllent should run

the Rlsque thot people connot honestty get

ln thot Jury box snd soy ot the time --
they moy honestly even soy ot the tlme I
thlnk I con set oslde my feeltnss obout the

cose ond render o folr ond lmportlol

verdtct, ond they moy hove 011 the good

lntentlons 1n the norId, but they oren't
oble to occompllsh lt And I thlnk for hls

sqke, ond f0r the Commonweolth's soke 1n

thls cose, He ought to hove

Iocotlon for the Jury trtol
THE C0URT: AL1 r1sht,

trlr. Updlke, would you hqve

thls lssue?

o dlfferent

s1r, thonk you.

ony comnents on

,.1R. UPDI(E: If I micht, Your Honor,
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ltlr. Neoton hos conceded certoln prlnclpols

of lox whlch ore HeIl known of course to

him, ond to me ond to oll of us. But Lf ne

could qulckly emphoslze those prlnclpols of

1otr, ond they ore repeoted 1n neorly every

copltol cose, becouse thls lssue comes up,

ond there's nothlns unusuol. obout them, or

reo1ly qnythtns dl.fferent obout the

expresslons 1n the different coses,

But just one cqse

the record, Stockton v

Ya., 124, thot belns o

for the purposes of

. CommonneoLth ot 227

1984 decls1on.

lllthln one porogroph they emphoslze three

prlncipols 0f Ion very preclsely, chonge of

venue 1s wlthln the sound cllscretlon of the

trloI c0urt, ond refusol to cront 1t wtll
not constltute reversl.ble error unless the

record offlrmstlvely shons on obuse of

dlscretlon, ond thot belns the flrst
prlnclpol, thqt 1t 1s Hlthln the sound

dlscretlon of the trlol Court.

The second one, os the porogroph

contlnues, there 1s o presunptlon thot o

defendont con recelve o folr trlol from

cltlzens of the county or clty 1n lrhlch the
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of f ense occurred, To overcome thls
presumptlon, the occused hos the burden of

cleorly shoß1ng thot there 1s such o

ridespreod feellnc of prejudlce on the port

of the cltizenry os rt111. be ressonobly

certoln to prevent o folr ond lmportL0I

trioI, those prlnclpols of 1ox, of course

lon thot there con

oreo where the

belnc thot the presumpt

be o folr trlo1 1n the

offense occurred, ond secondly, thot the

burden Ls upon the defendont to shofl

0thertrlse thqt there 1s such o r{tdespreocl

f ee11ns,

And the thlrd prlnclpol Hlthln thls
porogroph stotes the shoHlns of elther

extenslve publ1c1ty or Hldespreod knotrledge

of the crlme or the occused 1s lnsufflclent
by ltself to Justlfy o chonge of venue, So

Your Honor, for these reos0ns, becouse of

the presumptlon, ond becouse of the

defendont's burden, ond becquse of the very

prlnclpol thot o Iot of publtclty 1n ond of

ltself does not Justlfy o chonge of venue.

t{e feel thot the effort should be mode to

lmponel the jury here ln Bedford County.
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l{e knoil thot there's been o Lot of

publlclty, but os xe olso oll knoH, the

foct thot people knoH certoln thinss obout

o cose, or knoil certoln p0rtlons of the

evldence, or even thot they hove formuloted

certoln oplnlons does not outomotlcolly

exclude them from the iury, but rother

§hether they con put oslde ony lnformotlon

outslcle the courtroom ond cleclde the cose

folrIy bosed upon the IoH qncl the evldence.

And becouse of the presumptlon, Your Honor,

rte just feel thot He con't just stote

becouse there's been o lot of publ1c1ty,

thot the people of Bedford County con't

offord o folr tr1o1.

And os for os the publlclty ltself ond

the noture 0f 1t, Lt Hos mentlonecl ond it's
mentloned ln the motlon for chonge of venue

ttself, referenced to cert0in comments thot
I msde, ond I'd 11ke to set lnto thot o

littIe blt more

dlsquollfy me,

1n terms of the motlon to

But I r{ould --
THE C0URT: l{el1 noH I ossume r,te're not

orsul"ns thot Dolnt ot thls tlme

I{R . UPDi KE No, slr, Your Honor . And
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I'm just mentlonlng thot, becouse it 1s

stoted n1th1n the motlon for chonse 0f

venue, ond I'11 set

to the other motlon.

to thot r,,henever He get

But it would be our

fee11n9, Your Honor, ond nhot I hove oIr{oys

felt would be o good ,{oy to opprooch q

sltuotlon such os thls, xould be to brlnc

in o number of Bedford County Jurors on the

first doy of the tr1o1, ond for

orrongements to be mode for o chonge of

venire t0 oppeor on the second doy of the

tr1o1.

And the stotute ollor*s f0r o chonge of

venlre, ond 1t would seem thot under those

clrcumstonces t{e could octuolly flnd out

nhether or

1n Bedford

the volr di

empho s 1z e,

not o Jury con be lmponeled here

County, ond lf os t{e go through

re exomlnotlon hhlch I should

os t{e oI1 know, becsuse of the

pubIlclty should be extenslve, ond to flnd
out whether the indlvlduoIs, the potentiol

members 0f the jury knofi onythlng obout the

cose, ond Lf they do ond connot set oslde

thot knoxledge ond tho$e oplnlons, then

they shouldn't be on the Jury; ne olI know
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thot ond osree filth thot. But thot's the

only Hoy thot I knox of to flnd out xhot

potentlol Jurors knox

0n the other hond, os He go throuch

thot process

1t become obv

be found here

Jury come 1n

fthotever j url

lous thot o Jury ponel

ln Bedford, then xe'd

on the second doy from

sdlctlon is selected by

trlth o Bedford County Jury, 1f

c onno t
let the

the

Court. 0n the other hond, 1f o jury xos

selected from Beclford, then the Jury from

the other jurlsdlctlon could be excused ot

the end of the doy And it just seems to

me ot leost, thot thot r{ouLd occompllsh olt
ends, 1t uould moke sure thot o folr ond

lmportlol Jury 1s selected elther from thls
county, or tf thot connot be done, from

somet{here else, ond o trlol deloy xould not

result. Thonk you.

llR, NEAT0N: Judge, o chonge of venlre

nould be, I thlnk lnopproprlote 1n thls
cose, only becouse the venlre, the neH

Jurors ilould be comlng.lnto the lntensely
publlclzed oreo, And I thtnk thot 1f the

Court ts concerned obout the exlstence of
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the effect of the publlclty upon jurors,

then I think thot the cose hos to b,e moved

physlcolly out of Bedford County,

I don't th1nk, ond olthoush I

oppreclote the CommonHeolth's concern ond

H1111noness to suggest thot os on

olternoti.ve 1n thls cose, I don't thtnk

thot lt ilould Hork 1n thls portlculor cose.

nells, ond I'm not tolkins

I'm tolklng oboutsbout in the courtroom,

the popers, ond the cqmeros outsLde, And

I thlnk you mlght be unfortunotely 1n the

p0sltlon Hhere y0u mlcht hove to sequester

them.

lloybe there qre

mlsht l{ork, but

see the comeros

rep0rters, the

And I thlnk

I nc onven l. enc e to
gnother port of

number of folks

try to select o

soy l,lumber 0ne,

other coses 1n Hhlch it
here the Jurors l.{ou1d stlll
Hould sti1l see the

1t would be on extreme

brlng people 1n from

thls stote hhen o smoller

could Just move to onother

port of the stote ond occompllsh the some

result 0n the lssue of whether you should

Jury here flrst, I r{ould

the defense 1s prepored, 1f
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the Court Hould set us q clste of rhlch xe

could brlng Hltnesses 1n Hho r{ouId

represent o cross-sectlon of the communlty

ln Bedford County to testlfy os to thelr
oplnlons obout thls cose, ond He could do

so 1n person ond by 0ffldovtt if the Court

trould so deslre 1n thls cose.

I nould thlnk thot 1t mlcht sove the

county the tlme ond the opportunlty to glve

you or Hhotever Judge the opportunlty to

heor exoctly }lhot the cross-sectlon of the

communlty 1n Bedford County thinks sbout

thls cose, I thlnk thot you recognlze, I

thlnk we oIl recognlze thot perhops the

publlclty in thls cose 1s unlque, snd I

thlnk thot the effect on the people hos

thqt 1n oIl folrness tobeen so greot,

everybody 1n the cose, but especlolly the

defendont, I thlnk that the trlol should be

moved physlcolly out

THE C0URT: AIl

of thls county,

rlqht, slr Thls 1s o

motter left lorgely to the cllscretlon of

the trlol Judce, ond Lt occurred to me thqt

not 011 trlols ore moved becouse of

As I recqll, theextenslve pubIlclty
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trlol involvlns the ottempted ossosslnotlon

of Preslden Reogon Hos trled 1n [oshlngton,

As I further reco11, the Buchonnon coses,

l{htch resulted 1n o copitol murder

convlctlon 1n Amherst County xere trled 1n

Amherst County wlth Amherst County Jurors,

s0 tt 1s not olxoys true thot extenslve

pubIlclty mond0tes the movlns of the cose

from the iurlsdlctlon.
HoHever, I om golng

some tlme on thls lssue

to sove both sldes

Ancl ogo1n, recoll

thot ony rull.ncs thot I moke todoy ore

tentotlve rullnss condltioned on o

threshold ru11n9 xhlch I must moke os to my

further connectlon t{lth the cose. lly ol{n

feellns 1s thot 1t rrrould probobly be horder

to try thls cose ln Lynchburg or Roonoke

thon lt fiould ln Bedford County. But I

thlnk 1t w11I be difflcult to try the cose

onyHhere l"n the Commonlieolth of Vlrg1n1o

Hhere the prospectlve Jurors hove not reod

o greot deol obout thls cose ond hove not

seen comments tn the net{spoper os I hove,

rother extenslve comments,

Updlke qnd llr. Neoton,

1

both from llr
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But I hove -- lt ls my feellns thot

boslcoIIy the defense 1s correct here, thot

in vlex of ol. l the

cose should elther

onother county or clty 1n the CommonHeolth

of Vlrslnlo for tr1o1, or thot o seporote

venlre, Jury from some other locotlon

someHhot dlstont from here should be

brousht 1n to heor the cose. I hove not

mode o declslon os to whlch of those

olternotlves I nould fo1lor{.

I mlsht soy thot I dlsogree nrth some

of the comments you mode, llr. Neoton, obout

the pr0blems l{lth venlre belnc brousht 1n.

As o motter of foct, o Jury thot 1s brousht

ln here from some dlstonce goes bock to

thelr homes t{hen the cose 1s odJourned, ond

there's no need to seguester them. But In

ony event, I on boslcolly srontlne the

defense motlon for o chonge of venlre or o

chonge of venue, ond I Hl11 so beyond thot

ond stote thot nhlIe thts Ls not usuol 1n

non-copltol coses 1n thls Court, thot I
w11I olso sront elther lndlvlduol volr dlre
or votr dtre ln groups of three. AIl

publlctty, thot thls
be removed entlrely to
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rlsht, let's so to the next lssue

And I don't thlnk thot there'
to brlng ln onymore testlmony or

s ony need

offldovlts
aon thls 1ssue.

there hos been

I occept the foct thot

too much publiclty on thls
cose ln Bedford Couoty, ond I r11l not try

Hlth Bedfordthls cose 1f I
County j urors .

po1nt.

om 1n lt,
Al I risht, slr, your next

FlR. NEAT0N: The next polnt 1s the

mot10n to dlsquollfy the Commonweolth's

ottorney, fihlch the defense

AIl right,
nor wlthdrows

THE COURT: s1r Thonk you

I'tR. NEAT0N: And the next polnt 1s the

motlon concerning the Court's request ot

the lost heor1ng, ond I entitled 1t n0tion
to set oslde gog order, I don't kno}{ if
thot's the proper termlnology. I guess

it's more of o motlon broucht os o meons of

osklng the Court for clorlflcotlon on nhot

lts reguest meont, And let me exploin to
you the problem, or the confuslon --
concern I hove obout thls, ond thot 1s

cleorly I revlewed the dlscpllnory rules

ond the rules governlns proctlce of on
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ottorney 1n thls stote thot prohlblt me

from moklng comments obout the evidence ond

the noture of the evldence tn thls cose,

ond I ilould not do thot whether you

reguested me to do -- not to do 1t, or

fthether thot request fios mode of 011.

Hhot I om soylng, thoush, ls sometimes

reporters come up to you ond osk you, rtll1

coIl you or osk you, hove you done thls,
hove you flled
hove you frled

somethlns from

request, ond I

the motlon

thls, hove

the Court.

vleil 1t ss

to chonge venue,

you recelved

Ancl I vleH your

o serlous request

os on order of

the sense of thls

by the Court, ond vlew lt
thls Court, becouse 1t's

Court thot I shouldn'

I'm Just t{onderins 1f

meont. Becouse just

even os to members of

t soy onythlng. And

thot 1s rlhot you

my sense of courtesy

the medio Hould

normolly compel me to soy t.leII I'Il sove

you o trlp to Bedford, I dld flle the

motlon, or somethlns 11ke thot, rother thon

to come 20 mlles to the courthouse to look

ot the Court flle,
And I'm just Honderlng 1f questlons of
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on informotlonol noture such os those ore

Hhot Your Honor meont bv your request ' And

I'm slmply osklng, 1f th0t's whot You

meont, then I understond th0t, but I would

llke to be ln o posltl0n to sov ves or n0

ot Ieost to some 0f these motions, not to

go w1Id ln the popers trylng mv cose, I

don't Hont to try the cose 1n the popers,

1t's olreody been trled 1n the poper§' But

I thlnk thot

discourteous,

I just feel sometlmes

thot's oII, Hhen I soY

con't even comment 0n trhether I hove clone

somethlno or not, Hhlch I know 1s o mqtter

of public record do}{n here'

I'|R. UPDIKE: Your Honor just for the

purposes of the record, 1f I could

emphoslze thot there's no reoson for

emphosls, becouse He oll know thLs, but

thls motter come up lost tLme, ond both

sides osreed, ond the C0urt entered thls
porticulor order upon the concurrence of

the portles here And Your Honor, I iust

feel thot the order should remoln o§ 1t is
le feel thot tf He're golnc to tolk obout

publlcltv ond tolk obout the effect of 1t,
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thot os tre ogreed eor11er, He should d0

everythlng posslble to mlnlmlze pubtlctty,
qnd He thtnk thot thls order hos thls
effect.

If I mlcht stote, Your Honor, my vleil

0f the order, I personolly hove opprecloted

it, ond I hove not dlscussed lt r{1th ony

members of the medlo to knon thelr feellnss
qbout 1t. But they're qlHoys very

courteous, no problem Hlth them, but I
}.{onder from their perspectlve, 1f for

Just

exomple I'lr, Neoton f lIes o mot10n, oncl

}le're deollng il1th o neHspoper reporter ond

somethLng is so1d, then 1sn't the edltor
g01ns to teLl the neHspoper reporter, well
you hove got to get to Updlke ond set o

copy from hlm, or 1f we're tolklnc obout

electronlc med1o, the some thlng from nefls

dlrectors, ond flrst thlns you know, they

hove to be runnlng bock ond forth, HeII

this one sold thls, hot1 obout -- Hhot cloes

the other one hove to soy 1n on effort to
present o bolonced story.

Hell my experlence sl.nce the gog order

hos been entered hos been complete
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c00peroti0n from members of the medlo Ancl

they hsve reollzed thot I couldn't comment

on the cose, they

or my tlme to osk

hoven't token thelr tlme

questlons, ond 1t Hould

seem to me thot flrst of olI, 1t's mode lt

comments ore suppgsed to be mode,

And concernlng 1nf0rmot1ono1 tvpe of

thincs, os I hove looked slnce the sog

order hos been entered, 1t seems to me thot

eos ier on me, but I t{ouId

dldn't moke 1t eosler on

didn't hove to go runnlng

thot there ls o comment,

xonder 1f 1t

them thot they

oround to see

they knoH thot no

on excellent Job of

every m0t10n thot's been

thot they need ony

For exomple one,

one 1t flos, flr ,

dellvered 1t to me

Hos lote 1n the

the press hos done

flnding out qbout

f1Ied, ond I 'm not sure

help from counse I or me,

ond I con't reco11 whlch

Neoton very courteously

on o Frldoy, I thlnk 1t

doy, but somehoH they found 0ut obout 1t

ond 1t r"ros

J ust soylnc

ln the next dqy's poper, So I'm

thot I don't thLnk thot they

need ony heIp, they're dolnc rlcht xel]

knotrlnc whot's in the ftle.
ln
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THE C0URT: Anythins else, s1r?

I'lR, NEAT0N: I hove no repIy,

THE C0URT: I hove been reoding motlons

ln the mornlns poper ot breskfost thot I
hod never seen before, thot's the truth,
The nel{s people ore do1n9 o pretty good Job

ploce Lt's not o gog order, gentlemen,

check the coses on it. A gog order

trodltlonoIIy 1s on order l{hlch socs the

medlq or the press; thot's r{hot olI the

coses refer to Hhen they refer to o sog

order, ond I never lntended 1t to be thot

And let's moke 1t cleor thot my order

does not offect the medlo or the press in

ony lioy, I hove ploced no restrlctlons on

them. I hove only ploced restrlctlons on

counsel ond myself obout not dlscusslng

this cose prlor to tr1o1, Nolr thot's o --
os o motter of foct,

obout keeplng up on thls
put thls 1n perspectlve,

cose, Nort let's
In the flrst

Hent bock ond

Supreme Court 1n the

1t nos Urqutdez,

hloh profile coses

checked, ond the U,

I

s,

Urquldez cose, I thlnk

octuolly recommended 1n

thot the iudces not sos becouse
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the judses hove control over the ottorneys

os offlcers of the Court, ond thot the

proper procedure for Judges'1s to dlrect
the ottorneys not to comment.

And I must soy, !lr. Neoton, thot thls
xos not one of your strongest motlons.

Flrst, I thlnk the termlnology r{os ilrong,

ond secondly, it reoIIy doesn'

sense not to hove on order of

t odoy ?

t'lR. t',lEAT0N;

no other motters

thlns remolninc

the evldentlory

No, Judse, there

to toke up The

would be to set

heorlns on the

t moke ony

thls klnd to

tr1o1, }lhlch

Hould be

on 1y

dote for

protect the

I'm sure you

lntegrlty of thls
ore lnterested 1n, os HelI os

l4r. Updlke ond the Court. The motion to

chonge or further exploln thot Hhtch 1s os

cleor os 1t con posslbly be so for os I'm

concerned 1s denied.

Are there ony other motters to toke up

o

motlon to

suppress the stotements, ond He con do

thqt, probobly by telephone ofter you issue

your order.

THE CoURT: I'd rother do it todoy, eet
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os mony thinss token core of todov os I

con.

llR, UPDIKE: Your Honor, reoIlzlng of

course the effect of ony further orders 0r

ruIlngs of the Court, 1f 1t's necessorv for

Detectlve Inspector Beever to be here, ond

Detectlve Constoble Hrlsht, I hove tolked

to them übout thelr scheclules, ond if I

could brlefly, Your Honor, go over the

per10d between noH ond l{orch the 8th, our

sltuotion Hos thot they could hove been

here next rteek on the 14th, but there Hss

confllct Hlth counsel vrhlch ne understond

of course.

FoIIoHtns the Heek of the 19th,

Detectlve Inspector Beever hocl some

prob!.ems ot the end of thot neek, ond I

dldn't thtnk thot there Here Court dotes

ovoll.oble durlns the flrst Port And then

os He proceed through the H€ek of the 26th,

ne

I|lo

t{ere 1o0kln§ 0t posstblv hovlng thls on

motton doy, ond thot's

is Your Honor's

I Honted to tolk

to vou obout thot, our thlnklns, or ot

He tried 1t on

o

rch the 1st, Hhlch I knoH

t{hy

Ieost my thlnklns Hos 1f
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üorch the 2nd, should 1.t contlnue over for

couse problems.ony reoson thot tlould

THE COURT: Let me osk you thls; t{hot

qbout l{ednesdoy Februory the 28th?

f4R. UPDIKE: Yes, sir, Your Honor, the

peop1e Hould be ovolloble f0r thot os for
os comlng from EngIond. 0f course I xos

Just tolkins obout movlns lt bock onother

doy, ond I tlon't thlnk thst thot reolIy

motters

tolkins

But Hhot I t{os trylns to do ls 1n

to Ken ond Terry, He Here thlnklng

thot the cose i s goins to stort on ljlorch

the 8th; rother thon brinslng them over

here ond sendlns them bock, ond then

brlnslnc them bock osoln, thot the closer

we sot to ltlorch the 8th, thot we'd I ust

leove them here, But there ogoLn, Your

Honor, thot's Just one nore doy.

THE C0URT: If the txo of you oLl con

ogree on o clote, I'm certolnly not solng to
lnterfere. I've 0lreocly sold thot thls

cose |rill hove to toke priorlty over other

settlngs. Is thot

lrouId like, l,lorch

thot you oII

Updlke thot ony

the dote

the 1st?

told l'lr.t{R. NEATON
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doy durlng the Heek of the 26th 1 s f 1ne

wlth the defense,

2nd.

so the 28th, the 1st,

llR, UPDIKE: CouIcl I correct somethlnc

Your Honor? Detectlve Inspector Beever

t{lll be oxoy f
perlocl of tlme

h1s home untll

rom hls home durlnc thls

, ond t{ould not come bock to

Sundoy the 25th And thot

nhy 1n h1s discusslons wl.th me, l{e rere

tolklng ob0ut thell| trovelins to this
country on [tiondoy the 26th, ond o11o*1n9 us

Tuescloy ond l{ednesdoy t0 prepore for these

motlons thot Hould be heord on Thursdoy,

becouse 1t hos been o lons tlme slnce 
're

hove dlscussed th1§ sltuotlon, if Thursdoy

1s posslble; 1f not, l{ednesdoy Irould be

f ine,

THE CoURT: l{hot I Hould 11ke to do 1s

set thls up ln the ofternoon, so thot
prevlously

involvlng

be to some extent occommodoted. And I hove

no problem illth stoylng here lnto the

evenlng on this, 1f thot becomes necessory

3100 p.m. on

scheduled motters on motlon doy

o greot number of ottorneys could

I suggest He set thls for
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Itlorch the 1st wlth the understondlns thot

xe'11 trv t0 stov here untll t.le flnlsh thot

doy, Hould thot be o Problem?

IIR. NEATOH;

THE C0URT r

Thst's no problem, Judce,

Thot Hould olloH me to toke

core of most of mv other fiork thot dov

HoH obout you, Flr. UPdlke?

ilR, UPDIKE: 0h, thot 1s fine, Judce,

I t{os looklns of the cqlendor to see,

becouse the CommonHeolth 1s moklns thls

request, lf there's onv other flqy Hlthout

lnterfering the Court's motlons.

THE COURT: Thot t{ould be iine, thot

}lL11 sult me Just flne Suppres s lon

heorlng on the confesslon set for l:00 p,m

tlorch the 1st, 1990 Nor osoin, I do thlnk

thot t{e should keep evervthLng 0n the

record, ond

elther one

reflectlng
ond sholr1n9

I },ould lIke on order prepored,

exoctly t{hot Hos done I thlnk

thot's 011, lsn't it?
llR, UPDIKE: Yes, s1r.

THE C0URT: I thlnk thot's o11, isn't
it? I l{ont to thonk both counsel for the

of you to prepore on order

Hhot ru11n9s I hove mode todoY,
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r{oy you hove conducted the heorlng. AII
rlcht, let's racess court one hour for
lunch.

EilD OT PROCEEDINGS,
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STATE OF VIRGII{IA

AT LARGE, to-rl.t;
I, Jocquelyn (een, ilotory publlc in ond for

the Stote of V1r91n1o ot Loroe do hereby certlfy thot the

foresolng proceedlngs Here token before me ond thot Poses

l throuch 94 contolned hereln represent o t rue cnd

to the best ofoccurote tronscrlptLon of sold proceedtnos

my Stenogrophtc oblllty,
Hltness my hond thls 27th doy of July, L990
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